; THE 
_ UNIVERSITY OF CHICAGO LAW REVIEW 
VOLUME 12 DECEMBER 1944 NUMBER | 


THE FUTURE OF SMALL LOAN LEGISLATION 


Grorce G, Bocrrt* 


TATUTORY control of the small loan business is constantly chang- 

S ing. Each biennium finds many amendments proposed and some 

adopted. In what direction is regulatory law developing? How 

' should it evolve in order to produce sound business practices and secure 
justice to lender and borrower? 


HISTORICAL BACKGROUND 

Prior to 1884 the law paid no special attention to small loans, Usury 
statutes provided maximum legal rates on all loans, large or small. These 
rates ran from 5 per cent to 12 per cent and were deemed to give a rea- 
sonable profit to the lender, whether he advanced $100 or $100,000, and 
to give adequate protection to the borrower against extortion, whether the 
borrower was a poor man borrowing $50 to pay a doctor’s bill, or a wealthy 
industrialist giving his note for $5,000. 

The percentage rate necessary to cover the cost of small loans was then, 
and is now, much greater than the rate necessary to cover the cost of large 
loans. Small loans could not then be made, with any profit to the lender, at 
the rates fixed by the usury statutes. There was a great demand and need 
for small loans by personis of little means. To fill this demand unscrupulous 
persons made loans at much more than the legal rates and often on terms 
which were harsh and unconscionable. Those were the early and palmy 
days of the loan shark in the history of American consumer credit. The 
details of the dark picture have been painted by many able writers. 

In the last quarter of the nineteenth century there arose sporadically an 
appreciation of the woeful condition of the small borrower and of the need 
for special legal attention to his relief. Beginning with a New Jersey 
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statute in 1884, prohibiting the assignment of wages to secure a loan, ex- 
cept at the legal rate of interest, and providing a criminal penalty for a 
lender who violated the statute, and continuing down to the present day, 
there have been numerous legislative attempts to give special treatment 
to the small loan and special protection to the small borrower. These stat- 
utes may be divided into two classes: first, those applying to small loans, 
no matter what institution or individual made or received the loan, and 
attempting to cure one or more specific abuses; and, second, those stat- 
utes which permit the creation of particular types of small loan agencies 
which are to operate under prescribed rules. 

The first class of miscellaneous legislative acts may be illustrated by 
statutes making pledges or mortgages invalid if in connection with 
usurious loans, increasing the rate of interest above the usury rate in the 
case of all small loans, or placing restrictions on the use of the wage assign- 
ment. 

The second group of statutes includes the laws which provided for the 
incorporation and operation of remedial loan societies, industrial banks, 
small loan companies, credit unions, and those statutes which regulated 
the operation of pawnshops. 

The licensing and regulating of pawnbrokers has been a concern of 
legislators, particularly since 1875 and in states having large cities. All 
states now have some controlling legislation. All require a license and the 
payment of a tax. Twenty-two states require a bond, and all but fifteen 
limit the rate to be charged, the usual rate being from 1 per cent to 34 per 
cent a month, with extra charges forbidden. In a very few states inspec- 
tion, storage, insurance, and other charges are allowed. 

Figures regarding the amount of outstanding loans made by pawn- 
brokers are not easy to obtain. A recent reliable estimate is that these 
agencies had outstanding loans of approximately $100,000,000 in 1937. 

In 1894 the Provident Loan Society was incorporated in New York for 
the purpose of making loans on pledge or mortgage. Its aims were to secure 
a very moderate income on capital lent and to serve the needs of wage- 
earners for small credit at very modest rates. Subsequent legislation in 
New York provided for other semi-philanthropical loan societies of this 
sort and limited loans to $200, and interest to 3 per cent a month for the 
first two months and 2 per cent a month thereafter, with a $3 fee for in- 
vestigation and the drawing of papers. A few years earlier similar societies 
had been established in Ohio, Massachusetts, and Rhode Island. The 
movement spread widely but recently has shrunk until at the present time 
there are only seventeen of these remedial or semi-philanthropic loan 
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societies in the United States. They lend on pledge or chattel mortgage. 
Their rates are fixed at a per cent per month on the unpaid balance, rang- 
ing from 1 per cent to 2 per cent. They are customarily allowed to charge 
certain extra fees, as, for example, a small percentage of the loan for stor- 
age and insurance of pledged articles. 

In 1910 Arthur J. Morris established in Virginia a Morris plan or in- 
dustrial loan bank, to lend to wage-earners on the co-maker plan. In 1940, 
ninety-four of these companies were in existence, seventy-one having been 
organized between 1911 and 1917; and thirty-one states had special laws 
relating to such loan companies. These statutes customarily limit the size 
of loans to a percentage of the paid-in capital and surplus or to a flat sum 
ranging from $200 to $5,000; limit the legal charges to a maximum per 
annum rate of discount running from 6 per cent to 12 per cent and 
permit, in addition, the charging of an investigation or service fee and a 
delinquency fee; and permit the industrial bank to issue certificates of in- 
vestment to its borrowers which are paid for in instalments and are 
pledged as security for the loans. Thus, in substance, the borrower from 
the industrial bank customarily repays his loan in instalments, may get a 
small rate of interest on these instalment payments, but pays interest on 
the amount originally lent throughout the whole period of the loan. The 
true interest being charged, of course, runs to much more than the 6 to 
12 Per cent discount rate. At the 1936 convention of the American 
Industrial Bankers’ Association a proposed: uniform industrial banking 
law was approved, which limits the term “industrial loan company” to an 
organization which requires repayment of its loans in weekly, semi-month- 
ly, or monthly instalments, and may or may not issue certificates to the 
borrower for these instalment payments. This proposed law permits the 
lender to deduct in advance $8 for each $100 lent, and also to charge in- 
vestigation and delinquency fees, and makes it optional with the com- 
pany to allow interest on the instalment payments which the borrower is 
required to make. In February, 1944, industrial banks had outstanding 
loans of $161,000,000. 

In the first decade of this century (from 1904 to 1910) there began the 
legislative practice of authorizing specially organized corporations, or 
partnerships, or individuals to conduct as their only business the making 
of small loans, requiring these agencies to be licensed, regulating opera- 
tions, and permitting the charging of interest considerably in excess of the 
usury rate. Thus began recognition and control of 4 new lending agency— 
the so-called small loan company. 

The Russell Sage Foundation is a corporation organized under the laws 
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of New York state in 1907 by Mrs. Russell Sage as a memorial to her hus- 
band. Its objects are the “improvement of social and living conditions in 
the United States.” It is a charitable organization, and not organized for 
profit. It has no financial interests in any lending agency, except that a 
small part of its funds are invested in the Provident Loan Society of New 
York, the philanthropic lending agency previously described. Its original 
interest in the small loan field was in the formation in various cities of 
remedial loan associations to furnish loans to the poor at low rates and 
with profit a secondary motive. It formed a division within its organiza- 
tion originally known as the “Division on Remedial Loans,” but now 
known as the “Department of Consumer Credit Studies.” This division 
later became interested in small loan legislation as a whole and helped in 
securing miscellaneous desirable legislation. In 1916 the Russell Sage 
Foundation was asked by the Small Loan Companies Association to draft 
a model or uniform small loan law, and the first draft of such a statute 
was completed in that year. As experience has shown the need of revision 
of this draft, changes have been made by the Russell Sage Foundation. A 
second draft appeared in 1918, a third in 1919, a fourth in 1923, a fifth in 
1932, a sixth in 1937, and a seventh draft in 1942. The important features 
of this uniform small loan law are: the definition of a small loan as one of 
$300 or less; the requirement that the lender desiring to come under the 
law must make proof of financial ability, character and fitness, and pub- 
lic convenience and necessity, as well as file a bond, as prerequisites to 
obtaining a license; that the licensee must submit to state inspection; the 
prohibition of false or misleading advertising ; the limitation of charges to a 
figure varying from 1} per cent to 33 per cent amonth on the unpaid bal- 
ance of the loan, this to include all costs of the loan taken in any form by 
the lender; the exclusion from the act of banks, trust companies, building 
and loan associations, credit unions, and pawnbrokers; and the provisions 
that the license may be revoked or suspended for violations of the act, 
that violations of the more important sections are misdemeanors, and that 
loans, the making of which constitute misdemeanors, shall be uncollecti- 
ble as to principal or interest. 

With the backing of the Russell Sage Foundation and the Small Loan 
Association, the adoption of this Uniform Small Loan Law began in 1917 
in Illinois, Indiana, and Maine, and has continued from year to year. 
Thirty-one states and Hawaii have small loan statutes closely approximat- 
ing one or another of the various drafts of the Uniform Small Loan Law. 
The following states have no adequate and effective laws governing the 
small loan business: Alabama, Arkansas, District of Columbia, Georgia, 
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Kansas, Mississippi, Montana, Nevada, New Mexico, North Carolina, 
North Dakota, Oklahoma, South Carolina, South Dakota, Tennessee, 
Texas, and Wyoming. 

In Great Britain the Loan Societies Act, 1840," permitted the formation 
of loan societies to make loans to the ‘industrious classes” to a maximum 
of £15, with authority to deduct in advance interest of not more than 
12 per cent and to charge an investigation fee of not more than one 
shilling and sixpence for each loan. The Moneylenders Acts, 1900 and 
1927, provide for the licensing of moneylenders and the regulation of 
their businesses.? Throughout the British Empire similar legislation is to 
be found. See, for example, the Money Lenders Act of Ontario’ and the 
Loan and Trust Corporations Act of Ontario. The Canadian Dominion 
Parliament has passed the Small Loans Act of 1939, effective January 1, 
1940, which is similar to the Uniform Small Loan Law of the United 
States. 

It is estimated that on February 29, 1944,small loan companies had out- 
standing loans of $356,000,000. 

In 1909 Massachusetts passed an act permitting the establishment of 
a new type of agency to make small loans, namely, the credit union or co- 
operative bank. Groups having a unity of interest because of residence, 
occupation, common employer, or other factors, were permitted to or- 
ganize for the deposit and investment of savings and the making of loans 
to members only. Management was to be by members, with consequent 
nominal salary expense, and investigation and office costs could be kept at 
a low level because the members were well known and within easy reach, 
and headquarters were to,be located in a factory, store, or other similar 
place. Statutes similar to this original Massachusetts law have been 
adopted by Congress and nearly all states. The latest available figures 
show the existence of about 3,800 federal and 5,300 state credit unions 
having more than 3,000,000 members, with outstanding loans in February, 
1944, Of $105,000,000. Under the typical credit union statutes unsecured 
loans are limited to a small sum, as for example, $50 or $100, and secured 
loans are limited-to approximately $1,000; state or federal inspection and 
supervision: is provided; and rates are limited to 1 per cent a month on 
unpaid balances, with no extras. ; 

Beginning in 1934 commercial banks became interested in the small 
loan field, because of the large amount of deposits on hand and the scarcity 
of good commercial loans. Previously most banks had had little desire to 
* 3 & 4 Vict.c. rio. 3C. 243, R.S. 1937. 

* 63 & 64 Vict. c. 51; 17 & 18 Geo. V. c, 21. 4C. 257, R.S. 1937. 
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encourage applications for loans under $300. The usury rates applied to 
such loans, and they could not be made profitably within the legal rates. 
Bookkeeping, investigation, and collection costs were as much or more in 
dollars as in the case of commercial loans, and, of course, were much more 
in proportion to the amount lent. Thus, small loans could not be profitably 
made in obedience to the usury laws. Many banks collected interest in 
advance and made service charges or minimum loan fees which were 
evasions of the usury laws, but permitted the banks to carry on some 
small loan business. This extra-legal method was so hazardous and un- 
satisfactory that a movement soon developed in bankers’ associations to 
secure legislation which would permit banks to make small loans at rates 
higher than the rates fixed by the usury laws. To date twenty states have 
adopted legislation which sanctions the entry of commercial banks into 
the small loan field and the charging of rates for such loans which are high- 
er than those collectible on the larger commercial loans. In addition in five 
other states there are no usury laws, and in two others the maximum rate 
is 12 per cent, so that in these seven states commercial banks are able 
to do a small loan business. 

The American Bankers’ Association has in the past circulated a draft 
of a bill permitting banks to make small loans at rates higher than the 
usury rates, but at the present time does not advocate any model small 
loan act for banks, since it feels that local conditions vary and that any 
statute adopted should be an amendment to the local banking act and fit 
into the local interest legislation. It does advocate the adoption in each 
state of a statute permitting banks to charge for small loans the statutory 
legal or contract rate collected in advance, with rebates to be paid in case 
of prepayment. It does not advocate statutory permission to banks to 
charge investigation and default fees or other extras. However, some 
banking laws already enacted permit such extras, and it is common to 
authorize a contract for the repayment of the loan in instalments. It is 
estimated that in February, 1944, commercial banks had small loans out- 
standing in the amount of $266,000,000. 

In Connecticut in 1941 savings banks were permitted to enter “i small 
loan field, and were allowed to charge 1 per cent a month on dnpaid 
balances. The maxiumum loan allowed is $1,000. 

From the foregoing discussion it will be seen that small loan legislation 
on the books today may be classified as follows: (1) the usury laws; (2) 
miscellaneous, casual, and unsystematic reform measures attempting to 
improve the condition of the small borrower and applying to all or only 
a part of the lending agencies and to one or more business practices or 
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elements of the loan transaction; (3) systematically prepared statutes, 
each of which relates to one type of lending agency only. These latter laws 
have been prepared separately and often without regard to the small loan 
problem as a whole. They are the result of pressures by various social 
agencies or business interests which desired to get enabling or regulating 
legislation in one particular part of the small loan business. Thus, there is 
a hodgepodge of inconsistent rules and controls which has grown up hap- 
hazard. Some lenders are more favorably treated than others. Some are 
more severely regulated than their competitors. Some borrowers are bet- 
ter protected or have lower rates than their neighbors. The time would 
seem ripe for a broad legislative review of the small loan field as a whole, 
with the object of framing a systematic and symmetrical code, in which 
the best and fairest rules and standards which have been discovered in 
more than a half-century of experimentation shall be applied to all the 
lenders and borrowers of the state, to the end that fair play and equal 
treatment for business and the public may be attained. 


THE EXPERIENCE OF ILLINOIS 


The accidental and haphazard growth of state laws regarding small 
loans and their present unsatisfactory condition can be illustrated from 
the statute books of a typical state, namely, Illinois. The first step was the 
establishment in 1819° of a maximum rate of interest of 6 per cent for 
banks and monied institutions, although no limit was fixed as to other 
lenders. In 1849 a 10 per cent maximum was fixed for all lenders, but in 
1879 this was reduced to 8 per cent and in 1891 the present maximum 
of 7 per cent was established, the penalty for usury being the forfeiture 
of interest. 

In 1887 a comprehensive statute regarding the organization of state 
banks was adopted, granting such corporations “power to loan money on 
personal and real security,” but there were no special provisions regarding 
the terms of loans. Reports to and examinations by thé auditor of public 
accounts were required.® This statute was revised in 1919’ and again in 
1929° and has been amended several times since, but no special provisions 
regarding small loans by commercial banks have been added. In 1943 a bill 
was introduced permitting banks to make loans up to $300 at 1 per cent 
a month, the period of the loan not to exceed eighteen months. A Senate 
committee appointed to investigate small loans made a factual report and 
recommended the passage of the bill, but the legislature took no action. 

SL. 1819, p. 106. 7L. 1919, Pp. 224. 

°L. 1887, p. 89. *L. 1929, Pp. 174. 
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In 1889 it was provided by the Illinois legislature that chattel mortgages 
on household goods, wearing apparel, and mechanics’ tools must be fore- 
closed in a court of record, and could not be foreclosed by a power of sale.® 

In 1899 a provision was made for the organization of pawners’ societies 
of the remedial loan or semi-philanthropic type, and this statute remains 
on the books.’® Under it the First State Pawners’ Society of Chicago is in- 
corporated and has been doing business since 1899. Rates are limited 
to 1 per cent a month and not to exceed } per cent a month additional for 
storage or insurance. Loans are to be made on pledges, the redemption or 
sale of which is regulated by the statute. Annual dividends are limited to 
7 per cent. The state auditor has supervisory and examining powers. For 
overcharging, the lender forfeits his pledgee’s rights; and for wilful viola- 
tion of the act the corporation forfeits its right to do business and the 
officers and employees are guilty of a misdemeanor. 

The regulation of pawnbrokers seems to have begun in Illinois in 1909." 
Rates were then limited to 3 per cent a month, and storage and insurance 
charges were prohibited. The borrower must be given a memorandum of 
the transaction. The pawnbroker must keep a register of transactions 
which is open to the police. Pawned articles are not to be sold for one year. 
For violations of the act the pawnbroker is subject to fines. Licensing is 
left to cities and villages. 

In 1913 the Illinois legislature authorized the formation of another type 
of lending agency, namely, the “wage loan corporation,” which was to 
have power to lend money on wage assignments at a maximum of 3 per 
cent a month, with no extras. Loan contracts in violation of the act were 
to be void, and interest paid under them not recoverable. Notes were to 
state on their faces “secured by wage assignment” and not to be negotiable 
so as to cut off defenses. A bond was required of the corporation, accounts 
were to be kept, and a receipt to be given to the borrower. Dividends were 
limited to 6 per cent annually. The state auditor was given examining and 
inspecting powers. This seems to have been an effort to create a semi- 
philanthropic agency to lend on wage assignments and to be a companion 
to the pawners’ societies authorized in 1899. No provisions regarding the 
amount of wages which could be assigned or the prerequisites to a valid 
wage assignment were included. The act seems to have become a dead 
letter. No “wage loan corporation” appears to be in existence. 

In 1917 the Russell Sage Uniform Small Loan Law (first draft) was 
adopted.** As revised and amended in 1935" it covers all persons and 

9 L. 1889, p. 208. 1 L.. 1909, P. 300. 3 L. 1917, Pp. §53- 

1° L.. 1899, p. 120. ™L. 1913, p. 199. ™4L. 1935 p. 925. 
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corporations in the business of making loans up to $300, except banks, 
trust companies, building and loan associations, pawnbrokers, credit 
unions, and wage loan corporations. It requires a license, to be issued after 
proof of financial responsibility (including the possession of $5,000 capital), 
experience, character and fitness on the part of the applicant, and con- 
venience and advantage to the locality. A $1,000 bond is required, and an 
annual license fee must be paid. The state Department of Insurance is the 
licensing, supervising and examining agency. It must revoke a license for 
violation of the act or its regulations. False or misleading advertising is 
prohibited. The maximum legal rate is fixed at 3 per cent a month on the 
unpaid balance up to $150, and 2} per cent a month on any part of a loan 
balance over $150. No interest is to be paid in advance, nor are any other 
charges to be made. If an excess charge is made, the note is void, and no 
interest or principal can be collected. The lender must give to the borrower 
a full written statement of the transaction, including a copy of the rate 
section of the act, and must give a detailed receipt for each payment. 
Sales of wages are treated as loans under the act. The borrower may as- 
sign not to exceed 25 per cent of his wages or salary and the assignment 
binds the employer from the date of receipt of a copy, verified by the oath 
of the lender, but no such copy is to be served unless the borrower is in 
default. Chattel mortgages on household furniture must be signed by 
both husband and wife. Violations of the act are made misdemeanors. 

In 1925 the organization of credit unions was authorized in Illinois, 
under the supervision of the auditor of public accounts.’ The members 
must be limited to “groups having a common bond of occupation or as- 
sociation, or to groups from a well-defined neighborhood, community or 
rural district.” Loans may be made to members only, at a maximum rate 
of 1 per cent a month on the unpaid balance. The board of directors and 
committee members making and supervising loans are not to be compen- 


sated. Dividends may be declared without limit. The capital is to consist 


of payments made by members for shares. 

By Illinois Laws of 1935" wage assignments in general were regulated. 
They are required to be written, signed by the assignor, and bearing the 
date, name of employer, amount of loan or price of goods or other con- 
sideration, rate of interest, if any, and due date. A copy must be furnished 
the assignor. The assignment must be by a separate instrument and head- 
ed “wage assignment”’ in letters at least one-quarter inch high. Demand 
on the employer is not to be made unless there has been a default, and the 
amount of the default and the original or a photostatic copy of the as- 


SL. 1925, p. 255. *L. 1935, p. 208. 
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signment must be exhibited to the employer. The assignment applies only 
to an existing wage contract and not more than 25 per cent of the wages 
may be assigned. Wrongful service of a demand with fraudulent intent is 
made a misdemeanor. The act does not apply to small loan companies or 
credit unions. 

The Illinois legislature has made no special provision for one type of 
lending agency used in many other states, namely, the industrial or Morris 
Plan bank. 

This outline of the development of the law of Illinois in relation to small 
loans shows much variety and lack of uniformity. Some agencies are regu- 
lated by the auditor, some by the insurance department, some not at all. 
The maximum lawful rates run from 7 per cent a year to 3 per cent a 
month. Some charge extras, others not. For excessive charges some lend- 
ers forfeit interest only, others interest and principal. For violation of the 
regulations, some are liable to criminal penalties, others not. Some must 
make a very strong showing to get and retain a license; others are not 
licensed at all by the state. The law in regard to wage assignments and 
chattel mortgages by small loan companies differs from that relating to 
other lenders. Some of these variations in treatment may, upon examina- 
tion, prove to be justified by a difference in the status of lenders or bor- 
rowers, but many differences are not reasonable. A thorough examination 
and survey of the whole field should be made by the legislature in order to 


make the law rational, comprehensive, and impartial to all lenders and 
borrowers. This same situation could be duplicated in nearly every state 
in the union. 


PRESSURES FOR LEGISLATIVE ACTION 


That comprehensive consideration of the whole small loan problem 
would be timely is shown, not only by the fragmentary, conflicting, and 
unsatisfactory state of the controlling legislation, but also by the agitation 
for new laws which is apparent in legislative halls, in legal and business 
journals, and in business conferences and conventions. In 1942 and 1943 
one or more bills affecting one or more small loan agencies were introduced 
in at least sixteen different states, namely, Connecticut, Illinois, Indiana, 
Iowa, Kentucky, Maryland, Mississippi, Missouri, Nebraska, New Jersey, 
New York, North Carolina, Pennsylvania, Texas, West Virginia, and 
Wisconsin. 

Bills to reduce the maximum rate for small loan companies frequently 
crop up, and now and then are passed. Thus, Georgia has reduced the 
maximum rate to 14 per cent a month, and in 1929 West Virginia reduced 
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her rate to 2 per cent a month, and New Jersey to 1} per cent. But ex- 
perience has proved that such rates are too low to permit legitimate small 
loan companies to do business at a profit, unless the lower rates are ap- 
plied to larger average loans than are possible under a $300 maximum. 
Canada and some states with higher ceilings have been able to enforce 
lower maximum rates. But where the $300 ceiling is retained the adoption 
of these rates drives out the high-class lender and brings in the loan shark. 
As a result the higher rates are usually restored. Thus, West Virginia 
changed its rate in 1933 to 3} per cent on the first $150, and 2} per cent on 
the second $150, and New Jersey now has a maximum rate of 2} per cent a 
month. 

The banks are pressing every year for legislation opening up the small 
loan field to them. They are in conflict with the small loan companies and 
sometimes with state banking officials as to the terms of such enabling 
legislation. Regulatory legislation would seem to be needed. 

In the states which have no adequate small loan laws there is constant 
pressure for the adoption of the Uniform Small Loan Law, in which so- 
cial agencies and some small loan companies join, and to which there is 
strong opposition from the unlicensed lenders, who are sometimes called 
“high-raters” or “loan sharks.” Thus, recent efforts to get Congress to 
adopt a small loan law for the District of Columbia have failed. 

The federal government is trying to find a way into this complex loan 
problem. In 1941 Congressman Sheppard of California introduced into 
Congress a resolution for the investigation of the small loan business, in 
support of which he made a violent attack on small loan companies. The 
resolution alleges the collection of excessive rates by all consumer lending 
agencies, and asks for the appointment of a committee to make “an in- 
quiry into the size of, character of, and profits derived from the business” 
of making loans to individuals from $50 to $500. Mr. Sheppard renewed 
this attack in April, 1944, by having a speech printed in the Congressional 
Record appendix, in which he made many extreme statements regarding 
the small loan companies and various persons connected with them and 
with the Russell Sage Foundation. 

In Texas a federal grand jury recently investigated the small loan busi- 
ness and subpoenaed a large number of lenders, both companies which are 
national in operation and are licensed small loan companies in some states, 
and other companies which are not licensed lenders in any state. The fed- 
eral grand jury on June 6, 1944, returned two indictments dealing with 
companies and individuals in the small loan business. The first and prin- 
cipal indictment was against thirteen chains doing the 240 per cent a year 
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type of business. The government charged that forty corporations and 
400 offices were operated by these chains from the Carolinas west (the 
states which lack adequate small loan laws). Two huge chains alone oper- 
ate 200 offices. According to an assistant attorney general in 1943 these 
operators had received between go million and 180 million dollars interest 
on loans totaling at least 75 million dollars. 

In its secondary indictment, which included some legal small loan com- 
panies, the federal charge is too little activity in seeking small loan laws in 
certain states, not too much. An agreement to divide territory is charged. 
The charge rests on the assumption that small loan laws represent public 
protection. There is no indictment against the type of small loan law 
advocated by the Russell Sage Foundation. The indictment contains the 
following statement: 


....8aid agreement and concerted action of the defendants have had the further 
effect of preventing the passage in states reserved to the high-rate defendants in high- 
rate territory and states, of regulatory small loan laws for the protection of indigent 
borrowers in such states... 


This is in substance a charge that the legal companies were not suffi- 
ciently aggressive in promoting the passage of the Uniform Small Loan 
Law. In effect, it is an endorsement of the Uniform Small Loan Law. 


The defendants connected with the legal-rate business deny any such 
agreements as are claimed in the indictment. Efforts were made to pass 
small loan laws in states in which the indictment alleged the defendants 
had agreed not to sponsor small loan laws. 

An Associated Press news release of June 19, 1944, states regarding the 
indictment: 


A new question of law, whether money is a commodity in commerce, is involved in 
the Government’s small loan case. 

Justice Department attorneys said today it’s the first time money has been treated 
as a commodity in commerce. 

The case rests on the premise that money itself is a commodity and when it crosses 
state lines it puts the money-lenders in interstate commerce. If they are not in inter- 
state commerce they are not subject to regulation under the Sherman Antitrust Act. 

The indictment returned in San Antonio, Texas, charges that in the operations of 
the defendants “there is a continuous flow of money, bills of exchange, checks, drafts, 
and other media of exchange” between the headquarters of the various small loan 
“chains” and their branch offices. 

This flow, the indictment says, is across state lines. 

The Supreme Court has just ruled that the insurance business is in interstate com- 
merce and is subject to regulation under the Antitrust Act. But in the insurance case, 
it was not money which was treated as a commodity, but insurance policies. 
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An important recent address with respect to the future development of 
small loan legislation is that of Jackson R. Collins, Esq., general counsel 
for the Beneficial Management Association. This speech was made at a 
meeting of the New York State Association of Small Loan Companies in 
Albany in October, 1943. Beneficial Management is one of the largest 
small loan companies. Mr. Collins seems to argue (1) that regulation of the 
small loan business should be reduced or abolished; (2) that if there is to 
be a continuance of regulation it should not be uniform but should be 
adapted to the needs of the various lenders and borrowers; and (3) that 
the present requirement that the small loan company rate be a percentage 
on the unpaid balance should be abolished and a discount rate and extra 
charges be permitted. He stated that the Uniform Small Loan Law es- 
tablishes “‘an extraordinary rate of charge (a per cent per month)” and 
denies “the normal and natural right of customary and usual expenses, 
charges and conventional interest.”” With regard to the penalties for 
violations of the small loan act he stated: ‘“‘The entire system of extraor- 
dinary penalties rests upon the principle that the lenders are not men 
of such character and fitness. In fact these extraordinary penalties are 
either an absurdity or they are an insult to both the lenders and the state 
authorities.” With respect to uniformity of treatment of the small loan 
business, Mr. Collins said: “America rejects any regimentation, any fixed 
pattern, any one pattern; no one method is the only method and all others 
are deceptive, false or misleading The various segments of the small 
loan business must learn to live and let live and recognize that there are 
many honest and able ways to do this same thing, especially where there 
are different factors, emphases, and considerations.” 

Most of the current argument and pressure tends in the direction of 
piecemeal legislation which would increase the already great diversity and 
conflict in the law of this field. But occasionally there is a movement 
toward unity and consistency which gives hope for the future. For ex- 
ample, in 1943 the Nebraska legislature adopted a systematic program to 
cover all consumer loans, including those made by banks, small loan com- 
panies, industrial banks, and credit unions. And again two important or- 
ganizations have recently committed themselves to the drafting of a com- 
prehensive commercial code, covering sales, negotiable instruments, 
security, banking, and other similar topics. I refer to the action of the 
National Conference of Commissioners on Uniform State Laws and the 
American Law Institute, begun in 1941, and now advanced to the stage 
where a Revised Uniform Sales Act is completed. 

That standardization of commercial laws is not an idle dream is proved 
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by the experience of the National Conference of Commissioners on Uni- 
form State Laws. Beginning in 1896 and ending in 1909, it prepared five 
important commercial acts, covering a large part of business law. Forty- 
eight years have elapsed since this process began, and during this time 
these acts have been gradually adopted by state legislatures, until now 
nearly all of the more important commercial states have the entire set. 
Thus, the Uniform Negotiable Instruments Law is adopted in all states, 
the Warehouse Receipts Act in forty-seven, the Sales Act in thirty-seven, 
the Stock Transfer Act in thirty-one, and the Bills of Lading Act by 
Congress and thirty states. Forty-eight years is a short span in the juris- 
prudential life of a nation. In a much shorter time order and unity could 
be brought to the small loan codes of the several states. 

If a program of systematic study were undertaken by a legislature, 
with the aid of businessmen and lawyers, in order to harmonize and mod- 
ernize all small loan law, what would be the principal problems for investi- 
gation? Such a study might be divided into two main parts, namely, (1) 
an outline of the topics covered by the combined existing legislation, ar- 
ranged in logical sequence; and (2) a collection of facts about each variety 
of small loan business in order to determine what old rules of law should 
be continued, extended, modified, or abandoned, and what, if any, new 
rules should be added. 

In this paper there is not space to offer a complete outline of existing 
legislative controls, a narration of the peculiar facts regarding each type 
of lender and his borrowers, and an argument from those facts as to what 
should be the rules applied in a model small loan code toeach variety of 
small loan institution. All that can be done here is to select three main 
problems and discuss them. I refer to the questions (1) whether the states 
should regulate some or all small loan business in any way; (2) whether, 
if there is to be some regulation, it shall include the fixing of the rates to be 
charged; and (3) if rate regulation is to occur, in what form shall the rate 
be prescribed. There is no space for discussion of the definition of a small 
loan; conditions precedent to entry into the small loan business such as 
proof of qualification, public need, licensing and bonding; records, reports 
and inspections; the form of the note and information to be given the bor- 
rower; advertising; the taking of security; the prohibition of particular 
abuses; methods of collection; what state agency shall control; and civil 
and criminal penalties for violations of the act by the lender. 


REGULATION OR NO REGULATION? 


Let us, then, first address ourselves to the very broad question of so- 
cial and economic policy whether state regulation of the small loan busi- 
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ness shall be continued in the many states which now have it, shall be 
adopted in the few states which have little or no legislation on the sub- 
ject, and shall be made to cover any lending agencies not yet affected. 

The arguments made by the proponents of reduction or abolition of 
state regulation are largely based on abstract statements of social, eco- 
nomic, and governmental theory. It is not alleged that regulation has pre- 
vented the lenders from making a legitimate profit or hindered the borrow- 
ing class from getting adequate credit when needed. It is urged that the 
spirit of American government should be “free enterprise,” and that all 
regulation is hostile to freedom of business enterprise ; that in recent years 
regulation of business has developed beyond all bounds and should be 
greatly reduced; that the small loan business is based on a natural demand 
and is not the creature of government, and hence it should be left to it- 
self; that regulation forces all small lenders into a groove of uniformity, 
while diversity of development and free experiment are more in harmony 
with our institutions; that regulation restricts competition and so amounts 
to restraint of trade and conflicts with the policies of the common and 
statute law; that small lenders and borrowers are deprived by regulation 
of their freedom to make such contracts as are suited to their needs and 
abilities; that since commercial banks are unregulated in their small loan 
business or are restricted very slightly, their competitors should not be 
regulated; and that the civil and criminal penalties imposed on some small 
lenders for violations of the regulatory laws are too harsh and are a re- 
flection on the honesty and character of the large majority of small lenders 
who are honest and of unimpeachable reputation. 

The burden is on the advocates of no regulation or decreased regulation 
to show that the small borrower does not need protection by the state 
under its police power. This they have not tried to do. In the early part 
of this century, when the courts considered the constitutionality of various 
small loan regulatory laws, they found inequality of economic position 
between lenders and small borrowers, danger of unconscionable oppression, 
and lack of real freedom of contract, and hence declared that the police 
power of the state made it constitutional to regulate the small lender and 
so protect the necessitous borrower. The police power is still a valid doc- 
trine in American constitutional law. It would seem that the power of 
corporations and concentrated wealth has increased since the beginning 
of the period of regulation and that the economic condition of those of 
modest means has not improved. The National Resources Committee re- 
ported in 1938 that two-thirds of the wage-earners in the United States 
had incomes of $1500 or less. The need for these regulatory laws is as 
great as it ever was. 
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It is not as if regulation of small loans stood out alone as the sole in- 
stance of governmental protection of the consumer. In all states and in the 
federal government, under both political parties, the last half-century has 
seen an overwhelming tendency to protect the small citizen against busi- 
ness oppression. As examples one may mention the court-created equity 
of redemption of the mortgagor and the statutory right of redemption 
from foreclosure; the homestead and debtor’s exemption laws; the Inter- 
state Commerce Commission Act for the protection of shippers; the Fed- 
eral Trade Commission Act for the protection of merchants and consum- 
ers; the Securities and Exchange Act and the Blue Sky laws to aid the 
investing public; the public utilities regulatory acts in aid of the consum- 
ers of electricity, gas, transportation, etc.; the insurance laws to protect 
policy holders from imposition and fraud; many modern statutes regard- 
ing conditional sales and finance companies, designed to guard instalment 
purchasers against deception and overreaching; and statutes preferring 
wage claims in insolvency or bankruptcy. 

The effect of extensive regulation of the small loan business on the 
volume of loans made by regulated agencies is shown by the estimates of 
the National Bureau of Economic Research that between 1929 and 1938 
outstanding loans of four leading types of agencies increased as follows: 
small loan companies, from $200,000,000 to $375,000,000; industrial 
banking companies from $195,000,000 to $220,000,000; commercial banks 
from $5,000,000 to $250,000,000; and credit unions from $30,000,000 to 
$105,000,000. 

Small loan agencies surely have no ground for complaint against regu- 
lation from a selfish financial point of view. Figures show that their profits 
have been adequate and the number of agencies has greatly increased. In 
the case of two leading small loan companies bank loans have been nego- 
_ tiated by them at 2 per cent and debentures have been sold at from 2} 
to 2} per cent. Their stocks are listed on the New York stock exchange. 
Dividends on 5 per cent preferred stock and on common stock have 
been consistently paid for many years and considerable surpluses have 
been accumulated annually. A committee of the Illinois Senate made a 
report in 1943 on the net profits of three small loan companies in Illinois 
for the year ending December 31, 1935, and found that they had left as 
profits, after all expenses and taxes, sufficient to pay adequate dividends 
to stockholders. 

If small loan regulatory laws had been proved undesirable for business 
and the general public, one would expect to find numerous repeals of them 
or else amendments greatly reducing their scope. Instead the record shows 
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that there has been a slow but steady increase inthe adoption of such laws 
and that amendments have for the most part been in the direction of 
greater rather than less regulation. In the thirty-odd states which have 
experimented extensively with small loan regulation the successive legis- 
latures seem to have been satisfied with the effects of these laws. 

It would seem that those who advocate the abolition or reduction. of 
small loan regulation are attempting to ride on the coat tails of the wave 
of revolt which exists against the many laws regulating business, agricul- 
ture, and home life, which have grown out of the depression and the war. 
This feeling of opposition to the continuance of extensive and detailed 
regulation is undoubtedly to some extent justified and will succeed in 
causing the repeal of many temporary, emergency statutes and rules 
which have been thought necessary in depression and wartimes. But legis- 
latures should take care that the tendency to weed out temporary and 
special regulation which has been found ineffective or which has outgrown 
its usefulness does not lead to the repeal of those regulatory laws under the 
police power for which there is a continuing need, not connected in any 
way with the recent depression or with the war. 

Mr. Collins’ statements that some penalties under the small loan laws 
are unduly harsh and are insulting to the honest and conscientious lending 
agencies surely are not valid arguments for repealing the regulatory laws. 
At the most it would seem that if his statements are true, they show a case 
for a reduction in the severity of the penalties and for the creation of uni- 
formity in the penalties affecting all types of lenders. It may well be that 
the small loan companies can make a case for a reduction in the civil and 
criminal penalties applying to them. Such a question should certainly be 
considered in any comprehensive study of the whole problem, preparatory 
to new legislation. Some penalties and sanctions ‘ate surely necessary, if 
these laws are to be effective. Their existence in the law is no affront to the 
honest agency. The penalties are there to deter the occasional dishonest or 
unscrupulous agency. ‘The good citizen has no right to feel insulted be- 
cause there are laws punishing murder and arson. 

It is believed that the advocates of reduction or complete removal of 
regulation are sadly mistaken if they’believe that the spirit of post-war 
America is going to be sympathetic to the removal of the safeguards which 
have been established for the protection of the poor or the necessitous bor- 
rower. After the common people of the United States have passed through 
@ great war in which every family will have made heavy sacrifices in life 
and money, they are going to have an even stronger feeling that they must 
be protected from exploitation and economic hardship. This new invest- 
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ment in their country which they will have made during the war will 
make them increasingly jealous of their rights. Having given so much, 
they will expect even more from their government in the way of economic 
opportunity, security, and freedom from oppression. One does not have to 
be a New Dealer to believe that there is more than a germ of truth in the 
statement of Vice-President Wallace that the end of this war will open an 
era in which the “common man” will come more fully into his own. 

The opponents of abolition or reduction of regulation can point with 
much effect to the change which has occurred between 1900 and the pres- 
ent, with regard to the character and standing of the small lender. When 
regulation began, the typical small lender was a social and business out- 
law, who was preying on the weak and gullible, and had no respect from 
legitimate business. Today nearly all agencies which are making small 
loans are operated by men of good character and financial responsibility 
who are respected in the business community. The unscrupulous lender is 
driven to secret operation. His numbers are greatly reduced and his in- 
fluence is trifling in the states which have adopted regulation. 


IF REGULATION, SHALL THE RATE BE PRESCRIBED? 


I now pass to my second question, namely, whether, if it be admitted 
that the states shall apply some regulation to small loan agencies, such 
regulation should include the fixation of reasonable maximum rates above 
which such loans may not be made. On this point there is little to be said. 
If one believes in regulation at all, surely rate control must be included. 
The very essence of all credit regulation is prevention of extortionate 
charges, the protection of the hard-pressed and needy debtor from imposi- 
tion. The arguments given above with respect to regulation in general 
should control here. I do not believe it is seriously argued that regulation, 
if continued, should not include rate control. Instead the discussion cen- 
ters around the form which the statutory rate should take, whether there 
should be one single form for stating the rate, and how high maximum 
charges for small loans should be set. 


IF RATE REGULATION, A UNIFORM RATE FORM OR DIVERSE FORMS? 
What are the arguments for a statutory rate which is fixed by a uniform 
standard for all lending agencies, even though the actual amount of the 
rate may differ from agency to agency? What can be said for a statute per- 
mitting the statement of the cost of small loans in various forms, at the 
option of the lender? Is a uniform rate form better than various, diverse 
rate forms? For example, is it in the public interest to require small lend- 
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ers to state their rates in all cases in terms of a percentage of the outstand- 
ing balance of the loan, or to permit also various other rate forms, such as, 
for example, a percentage of the amount originally lent, deducted in ad- 
vance ; or such percentage plus various extra charges? At this point we are 
not arguing which rate form is the better, but merely whether there should 
be a required single rate form. 

. Those who, like Mr. Collins, urge a diverse rate form, allege that a 
variety of rate forms is necessary to meet the different fact situations re- 
garding various borrowers. Some borrowers are better risks than others, 
some pay promptly and without any expense or trouble to the lender, 
while others require more investigation cost at the beginning, and more 
effort and expense in forcing payment. If the lender can fit the form of the 
rate to the individual borrower, he can protect himself and do justice to 
the borrower. If the lender has to use the same rate structure for the high- 
class as well as the low-class borrowers, there is injustice to the former, 
since they are in effect paying part of the cost of loans to others. 

The proponents of the diverse rate form also urge that various forms of 
rates have been used for many years by various lending institutions, and 
that both parties have become used to these differing forms, so that busi- 
ness would be disturbed by a change of method. Thus, the commercial 
banks have generally stated their rate in the form of discount, that is, a 
percentage of the amount originally lent, collected in advance. Further- 
more, if diversity of rate form is permissible, experimentation is en- 
couraged, and with experimentation come progress and improvement in 
business methods, whereas to set one single form of rate statement puts a 
strait jacket on the lending business and results in a backward, reac- 
tionary condition. It can also be argued that most businessmen who have 
something to sell can fix the price in any form that is convenient. Why 
should not the sellers of credit in small amounts have the same privilege? 
The grocer can sell by the pound, gallon, box, or barrel. The landlord can 
rent by the room, the apartment, or the house, and by the day, week, 
month, or year. 

In reply to these arguments for a diverse rate form for small loans it 
should be emphasized that small loan laws are based on the protection of a 
weak class of borrowers, who because of financial condition, and in many 
cases lack of education and business experience, are unable to protect 
themselves. Whether a uniform rate statement should be required should 
depend on whether such action will tend to bring fair play and low costs 
to the borrowing class and will also reduce imposition and overreaching. 
Arguments and analogies based on the theory that the parties are on an 
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equal footing (either before or after making the loan) and have real free- 
dom of action are not valid. 

A single rate form makes for simplicity and ease of understanding. It 
enables the borrowing class to make ready comparisons between lenders 
and to choose the most favorable agency. Varied and complex rate forms 
make for confusion and deception. A single form puts all agencies on a 
parity in competing for business, while diverse and varying rate forms lay 
a basis for misleading the public. 

A single rate form does not mean that the amount of the rate or loan 
cost must be the same for each lender. That amount can be varied by the 
legislature in accordance with its findings as to the costs of making loans in 
all types of agencies. The fixation of a single rate form in a small loan code 
does not mean that this rate form cannot be changed in the light of later 
experience, but it does mean that the selected original rate form is the 
best which thirty or forty years of experience have evolved. 

Of course, the establishment in the statute of a single rate form would 
temporarily inconvenience lenders who have become accustomed to an- 
other form, but if such a uniform rate form is highly advantageous to the 
borrowing community, the lenders ought not to complain of slight read- 
justments of an evanescent character. 

Should a single rate form be established by any legislature, it is as- 
sumed that it will be sufficient in amount to enable the lender to make 
a reasonable profit. There can be no argument that a uniform form of rate 
would compel any lender to operate at a loss or without adequate compen- 
sation for all risks and expenses. The proponents of diverse rate forms 
seem to be motivated largely by a desire to do business in a way that is 
convenient and customary for them, rather than by a consideration of the 
effect on the borrowing public. 

Whenever the federal or state governments have found it necessary to 
protect the consumer by establishing by law or regulation uniform meas- 
ures of cost or value they have not hesitated to do so. 


IF A UNIFORM RATE FORM, WHICH FORM? 


Lastly, if it be admitted for the sake of argument or on the merits, that 
a single method of stating the cost of small loans should be required of all 
small lenders, what form should be adopted? Should it be a fixed percent- 
age on the unpaid balance of the loan, or a fixed percentage of the amount 
of the note deducted from the amount actually advanced to the borrower 
at the beginning; should it be fixed in dollars and cents instead of in a per- 
centage; should the borrower pay various amounts or percentages for in- 
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vestigation costs, the use of the money, bookkeeping and office expense, 
collection expenses, and other items of the lender’s outlays; or should 
there be some combination of these various methods of stating the cost of 
the loan to the borrower? As previously shown, there is much variety in 
the present practice and statutory requirements as between various lend- 
ers. If a choice must be made, what one form of rate commends itself for 
the small loan business? 

The proponents of discount and extras as a desirable rate form argue 
that it has been used for a long time by many lending agencies and that 
they and the public they serve are accustomed to it; that since many 
banks use this method, there is no reason why it should not be open to 
small loan companies and other lenders; that it is easier to compute and 
understand than the percentage on the unpaid balance form; and that 
lumping all the cost of the loan in the form of a percentage on the unpaid 
balance emphasizes the cost and leads legislators to make an unfavorable 
comparison with the usury rate, whereas splitting the cost up into several 
items and using the discount method makes the rate seem more reasonable 
and does not encourage legislative attempts to lower the rate. 

It is not urged that discount and extras are necessary to enable any 
lending agency to make a fair profit. Under the percentage on the unpaid 
balance rate the small loan companies have been making satisfactory 
profits. Those who argue for a percentage on the unpaid balance of the 
small loan as the rate form to be required in a model comprehensive small 
loan code urge that this rate is the simplest and most easily understood, 
gives the borrower the fullest information and disclosure as to the terms 
of the loan, and is less open to evasion and subterfuge on the part of ‘the 
lender. They feel that the advocates of the discount and extras method are 
in reality seeking to increase the amount of the rate and consequently to 
turn already adequate and reasonable profits into excessive gains, or to 
disguise and belittle the going rate. 

It is, of course, a question of individual judgment as to what is the 
simplest and most understandable way of stating the cost of a loan. If one 
is going to lend $100 for a year, conceivably the lender can say the cost 
will be $6, or 6 per cent, or 6 per cent payable at the end of the loan, or 6 
per cent payable in advance; or he can fix a given dollar cost or given per- 
centage and also state that there will be a $1 investigation fee and a $1 
delinquency fee for each default. It would seem that to the ordinary man 
a statement of a rate in percentages is equivalent to stating it in dollars 
per hundred for a year. To the ordinary layman 6 per cent means $6 per 
hundred for a year, payable at the end of the year when the loan is paid. 
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He is paying $6 for the use of $100 for one year. It is immaterial whether 
the rate is stated in percentages or in dollars per hundred fora given period, 
except that the former is a shorter and less awkward method of expressing 
the idea. However, I submit that to the layman’s mind 6 per cent or $6 a 
hundred means, if not explicitly otherwise stated, that such is the cost of 
getting the use of $100 for the named period; and if the ordinary borrower 
finds that the lender is deducting the interest from the amount agreed to 
be repaid on the face of the note, the borrower is surprised and thinks that 
a bargain different from what he contracted for is being forced upon him. 
He ordinarily does not resist because he wants the loan badly and the 
amount involved is small and he does not realize that deduction in ad- 
vance, or discount, substantially doubles the rate. Discount, from the 
point of view of the small borrower, is a deceptive rate statement. It may 
be clear in all its implications to an experienced businessman or a banker, 
but to the citizens who patronize small loan departments it is misleading. 
This makes it an objectionable form of rate statement. To make it a clear 
form of rate statement would require explanation in advertising and in- 
terviews that the interest is to be deducted in advance; that not all the 
amount purported to be lent is actually lent; if the period of payment is 
more or less than a year, what the equivalent rate would be on a year’s 
contract; and that the apparent rate is not the real rate. Those who ad- 
vocate a discount rate statement do not urge any such elaborate explana- 
tion. They advocate a condensed rate phrase like “6% discount” which . 
has hidden implications, and ignores the problems involved in delinquency 
or prepayment. 

As to the statement of a rate in percentage form plus extras, two objec- 
tions can be advanced. If the statute permits extras, it is only the interest 
rate which will be advertised and not the extras. They will not be stressed 
at any point, but they will be charged. The borrower will find that his re- 
liance on the advertised rate is misplaced. The advertisement did not say 
that the percentage given was the sole charge, but the reader naturally 
thought it was, when nothing was said of extras. In actual practice now 
where extras are permitted, they are concealed and unexpected charges. 
When the borrower learns of them, he is surprised, but he does not have 
the initiative or knowledge to enable him to protest. 

Secondly, the statement of the rate in several items, some of which are 
in. percentage form and others in fixed amounts in‘dollars, even if the rate 
were spelled out in detail, would be vague and uninformative to the bor- 
rower. He cannot easily translate the extras into interest and add them to 
the interest rate stated by the borrower. Even if he were told that the 
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cost of $100 for a year would be 6 per cent, plus an investigation fee of $2, 
plus a contingent delinquency fee of $1 for each default, plus indefinite 
possible collection fees, he would not have the ability to translate all the 
costs into an interest rate per year and find out whether it was 7 per cent 
or 17 per cent. ' 

I submit that a rate for small loans expressed in the form of a given 
percentage on the unpaid balance of the loan carries to the mind of the 
average small borrower the best picture of the cost of his loan. It gives 
fullest disclosure. 

And disclosure in transactions involving the consuming public is an idea 
which has become increasingly accepted in recent years. Federal Reserve 
Regulation W and the more modern conditional sales laws require the 
statement of all details of the cost of conditional sales transactions, in- 
cluding insurance, finance charges, the price of the goods, and any other 
items. In this way an effort is made to shut out the “pack,” the hidden 
profit of the dealer, which was so heartily condemned by the Federal 
Trade Commission in its investigation of the automobile industry. In this 
same report the Trade Commission roundly denounced the misleading 6 
per cent finance charges which were figured on the original unpaid balance 
and not on the balance due from time to time. By the Securities and Ex- 
change Act, the Blue Sky laws, and the Trust Indenture Act, every effort 
is made to bring out into the open all the facts about investments which 
are being offered to the investing public, to the end that there may be full- 
est disclosure and no concealment. The Pure Food and Drugs Acts are 
aimed at giving to the consumer full opportunity for knowledge as to the 
ingredients and quantitiesof packaged food anddrugs,so that adulteration, 
short weights, and injurious substances may be avoided. The Federal 
Trade Commission is constantly fighting against deceptive advertising 
and trade practices. State and federal laws relating to agriculture contain 
stringent regulations regarding seeds and agricultural products. These 
statutes have as their object the prevention of deception of the farmers 
and the buying public. A well-established attitude of state and federal 
legislators, regardless of party, has long been to compel persons selling to 
and otherwise dealing with the consuming public to use the utmost frank- 
ness and candor, and to give full information as to what is being offered. 
Surely, in deciding what form of rate statement should be applied in any 
modernized small loan code, legislatures should follow this trend toward 
full disclosure, and should require the rate to be stated in a form which 
will be the simplest and most intelligible to the lay mind. 

Concerning the argument that a rate stated as a percentage on the un- 
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paid balance invites attack in legislatures, and that a discount with ex- 
tras would not be so open to criticism, it may be said that when dealing 
with a legislature entire candor and frankness is the best policy. Nothing 
is so fatal to a bill as to have a legislator discover a joker in it. If a small 
loan code were presented with a rate stated in the form of a discount with 
extra charges, with the thought that the legislature would thus be deceived 
into thinking that the discount rate was ordinary interest and that the 
extras were unimportant, and some legislator with a keen mind brought 
out into the open the fact that the real interest being charged was much 
higher than the apparent rate, the effect would be very detrimental to the 
cause of the proponents of the bill. Small loan companies and other advo- 
cates of sound small loan laws would better serve their cause by openly 
and frankly defending a rate per month on the unpaid balance which is 
justified by actual expenses, even if this task is difficult in view of the sur- 
face disparity between the usury rate and the small loan rate, instead of 
attempting to secure the adoption of a rate which has elements of conceal- 
ment and will surely be attacked as deceptive. 

A strong argument for adopting as the single rate for all small loans the 
percentage per month on the unpaid balance is that the Russell Sage 
Foundation has consistently favored this form of rate structure. While 
banks and small loan companies and other interested parties may differ, 
and their arguments must be taken as coming from biased and prejudiced 
parties, the Russell Sage Foundation is absolutely disinterested. It is a 
philanthropic organization which has followed this subject from the begin- 
ning and taken a leading part in its development. Surely its considered 
opinion that a rate stated in the form of a percentage on the unpaid bal- 
ance with no extras is the fairest and most informative is worthy of serious 
consideration. 

Some commercial banks have argued that permitting them to charge a 
discount plus extras does the consumer no harm, even though he is de- 
ceived by their form of the rate statement, since the actual cost is lower 
than that of the small loan companies. Even ‘f the rate of the bank is 
stated as 6 per cent with possible or actual extras, and the consumer or- 
dinarily believes this means 6 per cent on the amount actually lent, where- 
as, when the interest is deducted in advance and part payments are made, 
the actual rate runs up to 12 or 18 per cent a year on the amount lent, it is 
argued that the deception does the borrower no harm, since he would have 
to pay 24 per cent to 30 per cent a year to the small loan company. But 
deception of the public should not be encouraged in a statute, even though 
it may possibly be harmless in some cases. The, borrower should know the 
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actual cost of his small loan at the bank in order that he may compare the 
cost easily with the charges of all small lenders, and not merely with those 
of the small loan companies technically so-called. Any legislature which 
desires to do the maximum public service in framing its modern small loan 
code should make it easily possible for the borrower to make a true com- 
parison of the charges of all lenders, without being required to make al- 
lowance for deceptions or concealments, harmless or otherwise. If the dis- 
count agencies are so sure that their rates are actually lower than those 
charged by the small loan companies, bringing the difference clearly into 
the open should increase the business of the discount agencies and bene- 
fit the borrowing public. If fair, open competition resulted in reduced rates 
being offered by the small loan companies, the public would profit even 
more. 

It would seem clear that the public interest calls for a legislative review 
of all small loan laws and the development of a uniform code based upon 
experience, and that the central feature of this code should be maximum 
rates in the simplest and most intelligible form. 





ADMINISTRATIVE LAW AND RAILROAD 
RETIREMENT LEGISLATION* 


Swney B. Jacosyt 


N THE last decade important changes have taken place in the com- 
| plexion of public law. In addition to fundamental modifications if the 
approach of courts to questions of constitutional law, an important 
development has been the constantly increasing significance of the field of 
administrative law. While until several years ago the emphasis had been 
on constitutional law, it has now shifted to problems of administrative 
law. Constitutional law, with the broadened interpretation of the inter- 
state commerce clause and with the Supreme Court’s greater restraint in 
invalidating statutes under the due process provisions, became somewhat 
stabilized. Administrative law, on the other hand, has become a much- 
debated subject presenting novel questions. This increasing significance 
of administrative law is reflected in the greater number of Supreme Court 
decisions in the field, handed down within recent years, and is observable 
in every branch of governmental activity and regulation. It is apparent 
in the field of railroad retirement benefits with which the present article 
will be specifically concerned. 

Establishment of a system of governmental retirement and disability 
benefits for employees in the railroad industry was the forerunner in this 
country of a general federal social security program. In the earlier stages 
questions of constitutionality were the principal legal issues presented by 
the railroad retirement legislation. The Supreme Court decision in Rail- 
road Retirement Board v. Alton Railroad Co.,' a five-to-four decision de- 
claring unconstitutional the Railroad Retirement Act of June 27, 1934,? as 
against due process and as not falling within the scope of the interstate 
commerce clause, was one of the major defeats inflicted upon New Deal 
legislation by the Supreme Court in its role as reviewer of the constitu- 
tionality of federal legislation. Thereafter, constitutional law only rarely 
constituted an issue in the court decisions in the field of railroad retire- 

* Although the writer is employed as an attorney by the Railroad Retirement Board, the 
views expressed herein are entirely those of the writer personally, and nothing herein contained 
is to be construed as the official opinion of the Railroad Retirement Board. The writer wishes 
to express his sincere gratitude to the members of the board’s legal staff, especially to Mr. Paul 


M. Johnson, Principal Attorney, for many valuable suggestions, but the responsibility for all 
statements made of course rests solely with the writer. 


+ Attorney, United States Railroad Retirement Board. 
1 a95 U.S. 330 (1935). * 48 Stat. 1283. 
26 
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ment legislation. True, a decision of the district court for the District of 
Columbia: held invalid the Carriers Taxing Act of 1935,4 which had been 
enacted, together with the Railroad Retirement Act of 1935,° in an at- 
tempt to overcome the effect of the invalidation of the legislation of 1934, 
the Carriers Taxing Act providing for the collection of the tax and the 
Railroad Retirement Act providing for the payment of benefits; the Court, 
also, declared that the two acts constituted inseparable parts of one legis- 
lative scheme. This decision, however, was not carried further; instead, 
representatives of the railroads and representatives of railroad labor or- 
ganizations together drafted a new bill. The compromise bill finally be- 
came the Railroad Retirement Act of 1937° which, though not repealing, 
amended and largely superseded the 1935 act. 

Constitutional issues were not passed upon in any of the subsequent 
court opinions dealing with cases arising under the Railroad Retirement 
Acts. In a suit, under the Supreme Court’s original jurisdiction, to enjoin 
the members of the Railroad Retirement Board from enforcing the pro- 
visions of the Railroad Retirement Acts of 1935 and 1937 (together with a 
suit to enjoin the enforcement of the Carriers Taxing Act of 19377 with 
which the Retirement Acts were alleged to form a single legislative 
scheme), the State of California claimed the unconstitutionality of both 
the 1935 and the 1937 acts, if they were applied to the State Belt Railroad 
owned and operated by the State of California. However, the Supreme 


Court® dismissed the bill for lack of equity, without considering the ques- 
tion of constitutionality. 

The constitutionality of railroad retirement legislation was considered 
in only one court decision since 1936, namely in the opinion of the Circuit 
Court of Appeals for the Ninth Circuit in California v. Anglim® which was 


3 Alton R. Co. v. Railroad Retirement Board, 16 F. Supp. 955 (1936). 


4 49 Stat. 974, 45 U.S.C. § 241-253; repealed by § 11 of the Carriers Taxing Act of 1937, 
50 Stat. 440, 45 U.S.C. § 271. 


5 49 Stat. 967, 45 U.S.C. § 215-228. 6 so Stat. 307, 45 U.S.C. § 228a-228s. 
7 50 Stat. 435, 45 U.S.C. § 261-273 (now ch. g, subch. B, of the Internal Revenue Code). 
* California v. Latimer, 305 U.S. 255 (1938). 


9 1a9 F. ad 455 (1942), cert. denied, 317 U.S. 669 (1942). That the case of Railroad Re- 
tirement Board y. Alton R. Co., supra, note 1, is no longer considered controlling by the present 
Supreme Court is apparent from a statement by the Supreme Court in the case of Wickard v. 
Filburn, 317 U.S. 111, at 122, note 21 (1942), in which Mr. Justice Jackson listed the Alton 
case, together with certain other cases (one of which has since been expressly overruled and 
another expressly limited), as instances in which the commerce clause was interpreted restric- 
tively during a certain period in the Court’s history; Mr. Justice Jackson then continued in his 
opinion as follows: 

“Even while important opinions in this line of restrictive authority were being written, how- 
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a case arising under the Carriers Taxing Act of 1937. In that opinion, 
which is indicative of the changed approach of courts in dealing with the 
interstate commerce clause, the Circuit Court of Appeals, proclaiming 
that it was not overruling the Supreme Court decision in the Aléon case and 
not violating stare decisis, invoked the principle of constitutional law that 
the facts determining the constitutionality of an act may vary from time 
to time, and stated: 


Congress certainly could have a rational concept of the effect of a legislatively en- 
forced railroad pension different in 1937 from that in 1934. 


Taking judicial notice of the fact that a pension not dependent upon 
employer largess has a stronger appeal to the loyalty of railroad em- 
ployees than a pension dependent upon such largess, the circuit court de- 
clared that the Railroad Retirement Act of 1937 is constitutional as effec- 
tually aiding interstate commerce. 

While the practical significance of constitutional law problems thus has 
decreased in the field of railroad retirement legislation, weighty issues of 
administrative law have arisen. Controlling importance of the statutory 
material has always been characteristic of the field of administrative law, 
and because of the differences between individual. statutory enactments 
administrative law has therefore largely defied generalizations. Attempts 
have, of course, been made. to provide some uniformity. The ill-fated 
Walter-Logan Bill, the bill proposed as a fruit of the studies of the At- 
torney General’s Committee on Administrative Procedure,’® and the 
“Administrative Procedure Bill” adopted on. February 28, 1944 by the 
House of Delegates of the American Bar Association and introduced in 
Congress on June 21, 1944" are outstanding examples of suggestions for 
legislation designed to provide some uniformity. Evolution of general 
principles of administrative law has occasionally been attempted by the 
courts. The Railroad Retirement Act, to a degree exceeding most other 
federal statutes, has provided the courts with an opportunity to enunciate 
general principles with respect to basic questions of administrative law, 
for the reason that this act, unlike many other Federal statutes, lacks ex- 
press language on certain fundamental issues of administrative law. 


ever, other cases called forth broader interpretations of the Commerce Clause destined to super- 
sede the earlier ones, and to bring about a return to the principles first enunciated by Chief 
Justice Marshall in Gibbons v. Ogden i 

Final Report of the Attorney General’s Committee on Administrative Procedure 192 
(1941). 

2 78th Cong., 2d Sess., S. 2030 and H.R. 5081. 
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JUDICIAL REVIEW OF ADMINISTRATIVE ADJUDICATIONS 


Traditional doctrine considers the problem of judicial review of ad- 
ministrative adjudications as the basic issue of administrative law, al- 
though actually with respect to the great majority of administrative ad- 
judications the right of judicial review is of meré secondary importance. 
Establishment of fair and efficient procedures before administrative 
bodies, especially in the matter of evidence before the administrative 
agencies, possesses considerably greater practical significance. Both issues, 
the question as to the scope of judicial review as also the problem of evi- 
dence, have been determined in litigation arising under the Railroad Re- 
tirement Act. 

The section of the Railroad Retirement Act of 1937" dealing with court 
review reads as follows: 


Court JurIspIcTrIOn 


Sec. 11. An employee or other person aggrieved may apply to the district court of 
any district wherein the Board may have established an office or to the District Court 
of the United States for the District of Columbia to compel the Board (1) to set aside 
an action or decision of the Board claimed to be in violation of a legal right of the ap- 
plicant or (2) to take action or to make a decision necessary for the enforcement of a 
legal right of the applicant. Such court shall have jurisdiction to entertain such ap- 
plication and to grant appropriate relief. The decision of the Board with respect to an 
annuity, pension, or death benefit shall not be subject to review by any court unless 
suit is commenced within one year after the decision shall have been entered upon the 
records of the Board and communicated to the person claiming the annuity, pension, or 
death benefit. The jurisdiction herein specifically conferred upon the Federal courts 
shall not be held exclusive of any jurisdiction otherwise possessed by such courts to en- 
tertain actions at law or suits in equity in aid of the enforcement of rights or obligations 
arising under the provisions of this Act or the Railroad Retirement Act of 1935. 


It appears noteworthy that the provision lacks express language on the 
scope of the court’s jurisdiction with respect to determinations of ques- 
tions of fact." Specific provisions in that regard are found in many federal 


"4 This section alone is now applicable to court reviews, whether a case arises under the 1937 
act or whether it is a case which, in accordance with the provisions of the 1937 act (§ 202), is 
still to be adjudicated under the 1935 act. Section 9 of the 1935 act, which dealt with court 
jurisdiction, has been wholly superseded by section 11 of the 1937 act. With respect to the ques- 
tion here considered—the scope of judicial review—section 9 was no more informative than 
section 11 of the 1937 act; in fact, not even the words “review by any court,” used in section 11 
of the 1937 act, occurred in the 1935 act. 

The language of section 11 of the 1937 act has been characterized as “rather unique.” Final 
Report of Attorney General’s Committee on Administrative Procedure 83 (1941). 


3) Ray A. Brown, Fact and Law in Judicial Review, 56 Harv. L. Rev. 899 (1943), discussing 
a number of Supreme Court cases on the scope of judicial review, attempts to show that the 
courts have ‘had great difficulty in distinguishing between questions of fact and questions of 
law, and that recently this distinction has given way to a pragmatic test: which body—court or 





statutes and, in fact, have been included in recent legislation as a matter of 
general practice."* For example, in the related field of general old-age and 
survivors benefits section 205 (g) of the Social Security Act, as amended," 
provides specifically that: “The findings of-the Board as to any fact, if 
supported by substantial evidence, shall be conclusive.” While the lan- 
guage of the statutes concerning finality of findings of fact varies consider- 
ably, this so-called “substantial evidence” rule” is frequently specified in 
federal legislation. It is contained, for instance, in the Fair Labor Stand- 
ards Act,’ the Civil Aeronautics Act of 1938," the Securities Exchange 


administrative agency—has the better expert qualification for deciding the issue presented. 
While it cannot be denied that, as in other fields of law, so too in the field of judicial review no 
clear distinction is feasible between questions of fact and questions of law, the test suggested 
would not seem to offer a more workable standard. 

The present article will be concerned with the review of questions of fact. With respect to 

pure questions of law (questions of statutory interpretation) arising under the Railroad Re- 
tirement Act, the Court of Appeals for the District of Columbia stated that this “is a Seld in 
which courts are regarded as having some expertness just as administrative tribunals have 
special knowledge of the recurring factual patterns in their several spheres of activity,” and 
that administrative decisions of questions of law with respect to matters as to which there was, 
in the opinion of the court, no long administrative interpretation may be set aside “although 
the Board’s interpretation of the Act may not be plainly erroneous.” Railroad Retirement 
Board v. Bates, 126 F. 2d 642 (1942). 

John Dickinson, Judicial Review of Administrative Determinations, A Summary and 
Evaluation, 25 Minn. L. Rev. 588, 592 (1941), suggests a more realistic and better solution of 
the problem. Citing Brown Lumber Co. v. Louisville & Nashville Railroad Co., 299 U.S. 393 
(1937), as suggesting such approach, he advocates a distinction between legal determinations 
of a specialized character and determinations of settled legal principles which are not technical 
in nature. With respect to the former—and the issues which were involved in the Bates case 
obviously fell within that category—the courts should not disturb the administrative finding 
“if there is room for reasonable doubt as to the correctness of the administrative determina- 
tion,” but should disturb the finding only if the error is “clear and palpable.” 


4 The “Administrative Procedure Bill,” supra, note 11, which is a proposal contemplating 
a uniform system for all peace-time activities of the federal government, contains an elaborate 
eet 9 pe eens ee With respect to the review of determinations 
of fact, it is provided that administrative actions may be set aside if “unsupported by compe- 
tent, material, and substantial evidence, upon the whole record as reviewed by the court, in 
any case in which the action, rule, or order is required by statute to be taken, made, or issued 
after administrative hearing.” Limitation of the substantial evidence tule in that manner 
would appear undesirable with respect to the federal disbursing agencies (which require in- 
formal adjudication of large numbers of small claims), in view of the formality required for 
such hearings by the proposed bill. Doubts might even be raised under that bill as to the ap- 
plicability of the substantial evidence rule to the determinations under the Railroad Retire- 
ment Act; see infra, pp. 56 ff. 


*5 53 Stat. 1368 (1939) 42, U.S.C. § 405 (g). 


*6 For an illuminating discussion of the rule see Stason, “Substantial Evidence” in Adminis- 
trative Law, 89 U.of Pa. L. Rev. 1026 (1941). See also Pennock, Administration and the Rule 
of Law, pp. 148 ff. (1941); 2 Vom Baur, Federal Administrative Law, $§ 575-sos (1942); Cham 
berlain-Dowling-Hays, The Judicial Function in Federal Administrative Agencies p. 32 f. 
(1942). 


17 52 Stat. 1065 (1938) 29 U.S.C. § 210. *8 52 Stat. 1024, 49 U.S.C. § 646 (e). 
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Act of 1934,7? the Public Utility Holding Company Act of 1935,*° the In- 
vestment Company Act of 1940,” the Investment Advisers Act of 1940,” 
the Federal Power Act,** the Federal Alcohol Administration Act,** the 
Federal Food, Drug and Cosmetics Act,** and the Federal Communica- 
tions Act of 1934.** Other statutes, such as the National Labor Relations 
Act,” the Federal Trade Commission Act,* the Railroad Unemploy- 
ment Insurance Act,** and the Securities Exchange Act of 1933,°° make 
findings of fact by the administrative body conclusive “if supported by 
evidence” ; sometimes, the only language found is that findings and orders 
shall be “prima facie evidence of the facts therein stated’’ (orders of the 
Interstate Commerce Commission with respect to suits for reparation 


awards). 


Under these circumstances the lack in the Railroad Retirement Act 
of express language on the scope of judicial review of questions of fact was 
bound to become an issue to be determined by the courts. To be sure, some 
earlier statutes likewise lack language specifying the scope of judicial re- 
view. The outstanding example is the Interstate Commerce Act which for 
many years was the most significant federal statute as regards the evolu- 
tion of principles of administrative law. As originally enacted in 1887,” 
section 16 of the act stipulated that a “report” of the commission should 
be “prima facie evidence of the matters therein stated.” The original pro- 
cedure of the act, under which orders of the commission did not become 

19 48 Stat go2, 15 U.S.C. § 78 (y). 

*° 49 Stat. 835, 15 U.S.C. § 79x (a). 33 49 Stat. 860 (1935) 16 U.S.C. § 825 1 (b). 

at 54 Stat. 842, 15 U.S.C. § 80a—42 (a). *4 49 Stat. 980 (1935) 27 U.S.C. § 204 (h). 

2 54 Stat. 856, r5 U.S.C. § 8o0b-13 (a). % 52 Stat. 1053 (1938) 21 U.S.C. § 355 (h). 


isco tengurnen agers ee Baa a CN Sl GN Ny 3 
construction permits, station licenses, and renewals or modifications thereof, or si 
radio operator’s license: 48 Stat. 1094,47 U.S.C. $ ace (e) (“findings of fact by the Commission, 
if supported by substantial evidence, shall be conclusive unless it shall clearly appear that the 
findings of the Commission are arbitraty or capricious.”’) 


*7 49 Stat. 454 (1935) 29 U.S.C. § 160 (e). 

#8 s2°Stat. 113 (1938) 15 U.S.C. § 45(c). 

29 52 Stat. rror (938) # U.S.C. § 355 (f). A proposed bill, the “‘Railroad Social Insurance 
Act” (78th Cong., 2d Sess., S. 1911, H.R. 4805) which would amend the Railroad Retirement 


and the Railroad Unemployment Insurance Acts, likewise contains an express. provision 
(§ 407 (g) ). 

3° 48 Stat 80, 15 U.S.C. § 77 (i). 

3* § 16 (2) of the Interstate Commerce Act, 34 Stat. 590, as amended by Act, June 18, 1910, 
ch. 309, § 13, 36 Stat. 554, 49 U.S.C. § 16 (2); west een Ge nah Penman, ae 2 
(concerning water carriers) added by Act of September 18, 1940, ch. 722, title II, § 201, 54 Stat. 
940, 49 U.S.C. 908 (e) (Supp. 1942). 


# 24 Stat. 379, 385 (1887). 
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operative without the intervention of 4 court, amounted substantially to a 
new trial in the courts. Nevertheless, it is interesting to note that even at 
that time judicial statements were made to the effect that it is not a func- 
tion of the courts to weigh the evidence adduced; for example, whether 
because of dissimilar circumstances and conditions a carrier was justified, 
when engaged in the transportation of foreign freight, to charge more for a 
shorter than for a longer distance on its own line, was declared by the 
Supreme Court in an early opinion to be a question “of fact, peculiarly 
within the province of the Commission.’’* 

In 1906 the so-called Hepburn Amendment to the Interstate Com- 
merce Act was adopted and the provision on judicial review was sub- 
stantially modified.** The prima facie evidence rule was retained only 
as to suits for reparation awards, but abolished as to all other cases. How- 
ever, the importance of the Hepburn Amendment lies in its provision 
making the orders of the Interstate Commerce Commission (except those 
for money damages) operative without intervention of a court, the burden 
in the enforcement procedure being thereby shifted to the private parties 
affected. It was after the enactment of the Hepburn Act, i.e., in the ab- 
sence of specific statutory language on the scope of judicial review, that 
the courts worked out the principles of judicial review in cases arising 
under the Interstate Commerce Act.** 

One of the leading cases is Interstate Commerce Commission v. Union 
Pacific Railroad Co.,** involving a rate order of the commission, By section 
15(1) of the act the commission is empowered to order the discontinuance 
of any rate, regulation, or practice of a carrier subject to the act, which it 
finds to be “unjust or unreasonable or unjustly discriminatory or unduly 

38 Cincinnati, N.O. Tex. Pac. Railway. v. Interstate Commerce Commission, 162 U.S. 184, 
194 (1896). 

+ Act of June 29, 1906, ch. 3591, § 5, 34 Stat. sor. In 1913 section 19 (a), providing for a 
valuation of the several classes of carrier property, was added to the Interstate Commerce Act 
(Act of March 1, 1913, ch. 92, 37 Stat. 701, 49 U.S.C. § 19 (a)). Subdivision (i) of section 19 (a) 
provides that all final valuations by the commission “shall be prima facie evidence of the value 
of the property in all proceedings under this chapter . . . . and in all judicial proceedings for the 
enforcement of this chapter, and in all judicial proceedings brought to enjoin, set aside, annul, 
or suspend, in whole or in part, any order of the Interstate Commerce Commission.” 

38 For an interesting comparison of the judicial treatment accorded the orders of the Inter- 
state Commerce Commission and those of the Federal Trade Commission, see McFarland, 
Judicial Control of the Federal Trade Commission and the Interstate Commerce Commission, 
1920-1930 (1933) (showing that a larger degree of administrative finality was granted by the 
courts to orders of the Interstate Commerce Commission—in the absence of specific statutory 

than to those of the Federal Trade Commission, whose governing act contains speci- 
fic language, see supra, note 28). 

% 222 U.S. 541, at 547 (1912); see also Interstate Commerce Commission v. Louisville and 
Nashville Railroad Co., 227 U.S. 88 (1913); Western Paper Makers’ Chemical Co. v. United 
States, 271 U.S. 268, 271 (1926); Virginia Railway v. United States, 272 U.S. 658, 663 (1926.) 
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preferential or prejudicial,” and.to prescribe rates, regulations, or prac- 
tices that will be “just and reasonable.” In the Union Pacific casé Mr. 
Justice Lamar used the following language, which has become a classic 
pronouncement in the field of administrative law: 


. . the orders of the Commission are‘final unless (1) beyond the power which it 
could constitutionally exercise; or (2) beyond its statutory power; or (3) based upon a 
mistake of law. But questions of fact may be involved in the determination of questions 
of law, so that an order, regular on its fact, may be set aside if it appears that (4) the 
rate is so low as to be confiscatory and in violation of the constitutional provision 
against taking property without due process of law; or (5) if the Commission acted so 
arbitrarily and unjustly as to fix rates contrary to evidence, or without evidence to 
support it; or (6) if the authority therein involved has been exercised in such an un- 
reasonable manner as to cause it to be within the elementary rule that the substance, 
and not the shadow, determines the validity of the exercise of the power 

In determining these mixed questions of law and fact, the court confines itself to 
the ultimate question as to whether the Commission acted within its power. It will not 
consider the expediency or wisdom of the order, or whether, on like testimony, it would 
have made a similar ruling. “The findings of the Commission are made by law prima 
facie true, and this court has ascribed to them the strength due to the judgments of a 
tribunal appointed by law and informed by. experience.” JU. Cent. v, I.C.C,, 206 U.S. 
441. Its conclusion, of course, is subject to review, but when.supported by ets Na 
accepted as final; not that its decision, involving as it does so many and such vast pub- 
lic interests, can be supported by a mere scintilla of proof—but the courts will not ex- 
amine the facts further than to determine whether there was substantial evidence to 
sustain the order. 


These principles were applied by the Court to different types of rate 
orders; they were applied, for example, in upholding an order of the com- 
mission permitting lower rail rates on sugar, to meet water competition 
on the Mississippi and Ohio Rivers,’ in sustaining an order of the com- 
mission under the long and short haul clause (section 4 of the act),#* and 
in upholding an order of the commission under the Transportation Act of 
1920” establishing divisions of joint rates among a group of carriers.” 
They were declared to be applicable also to other types of orders of the 
commission, such as orders concerning the distribution of coal cars," or 

3? Mississippi Valley Barge Line Co. v. United States, 292 U.S. 282, at 286 (1934); “The 
preted acuta a wy 0 hae chose ras baat eros ype bom yo 


which the Commission by training and experience is qualified to form... . It is not the 
province of a court to absorb this function to itself.” 


3* As amended by Act of June 18, 1910, ch. 309, 36 Stat. 539, 547; Intermountain Rate 
Cases, 234 U.S. 476 (1914): 
; # Ch. or § 418, 41 Stat. 456, 486, amending § 15 of the Interstate Commerce Act, 49,U.S.C. 
ts (6). 
4* New England Divisions Case, 261 U.S. 184, 203, 204 (1923). 


# Interstate Commerce Commission v. Illinois Central Railroad Co., 215 U.S. 452, 470 
(1910). 
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orders that a certain reshipping privilege was an undue preference or ad- 
vantage to a city.” 

The practice of the courts in matters involving the Interstate Com- 
merce Commission has been of considerable importance with regard to 
many other federal agencies. One of the reasons is that a number of federal 
statutes have borrowed their provisions on court review from the Urgent 
Deficiencies Act of 1913,* which was originally enacted for orders of the 
Interstate Commerce Commission. The Urgent Deficiencies Act, trans- 
ferring to the district courts the jurisdiction possessed by the Commerce 
Court“ “to enjoin, set aside, annul, or suspend in whole or in part any 
order of the Interstate Commerce Commission,” was incorporated by 
reference in several more recent statutes setting up other regulatory 
schemes. It is of special interest that certain recent Supreme Court de- 
cisions on administrative finality arose under statutes in which this pro- 
vision had been incorporated, but in which no additional language had 
been inserted expressly limiting the scope of such judicial review. 

Statutory provisions of such a character were involved in Tagg Bros. & 
Moorehead v. United States,“ Swayne & Hoyt, Lid. v. United States,“ and 
Rochester Telephone Corp. v. United States" (arising under the Packers 
and Stockyards Act of 1921,* the Shipping Act,*® and the Federal Com- 
munications Act of 1934,°° respectively). In both the Tagg Bros. case and 
the Swayne case the orders attacked were rate orders; in the former case 
the Supreme Court stated :* 


A proceeding under § 316 of the Packers and Stockyards Act is a judicial review, not 
a trial de novo. The validity of an order of the Secretary, like that of an order of the 
Interstate Commerce Commission, must be determined upon the record of the pro- 
ceedings before him,—save as there may be an exception of issues presenting claims of 
constitutional right, a matter which need not be considered or decided now . . . . On all 


# United States v. Louisville & Nashville R.R., 235 U.S. 314 (1914). 


# Act of October 22, 1913; 38 Stat. 208, 219; 28 U.S.C. § 41, subd. (28); see, generally, 
Miller, The Relation of Interstate Commerce Commission Practice to Other Administrative 
Proceedings, passim (1939). 


44 See Act of June 18, 1910, ch. 309, 36 Stat. 530. 

45 280 U.S. 420 (1930). 

# 300 U.S. 297 (1937). 4 42 Stat. 168, 7 U.S.C. § 217. 
47 307 U.S. 125 (1939). 4 39 Stat. 738, 46 U.S.C. § 830. 


5° 48 Stat. 1064, 1093, 47 U.S.C. § 402 (a). An express provision making findings of fact of 
the commission conclusive unless it appears clearly that they are arbitrary or capricious is con- 
tained in section 402 (e) of the act, but only with respect to certain specified orders, see supra, 
note 26. The order which was involved in the Rochester case did not fall within that group. 


5* 280 U.S. 420, at 443-444 (1930). 
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other issues his findings must be accepted by the court as conclusive, if the evidence be- 
fore him was legally sufficient to sustain them and there was no irregularity in the 
proceeding. 


Comparing the Shipping Act with the Interstate Commerce Act, the 
Supreme Court stated in the Swayne case: 


Both have set up an administrative agency to whose informed judgment and dis- 
cretion Congress has committed the determination of questions of fact, on the basis of 
which it is authorized to make administrative orders. 

Such determinations will not be set aside by courts if there is evidence to support 
them .... Whether a discrimination in rates or services of a carrier is undue or un- 
reasonable has always been regarded as peculiarly a question committed to the judg- 
ment of the administrative body, based upon an appreciation of all the facts and cir- 
cumstances affecting the traffic. 


In the Rochester Telephone Corp. case the Federal Communications 
Commission had ruled that that corporation was under the “control” 
of the New York Telephone Company and thus subject to the act and the 
commission’s orders issued thereunder, requiring all telephone carriers 
subject to the act to file schedules of their charges and to supply certain 
other information. Reviewing the history of adjudications under the In- 
terstate Commerce Act, Mr. Justice Frankfurter thus formulated the doc- 
trine of administrative finality, as developed by the Court in its “recogni- 
tion of the Commission’s expertise” :5 


Even when resort to courts can be had to review a Commission’s order, the range of 
issues open to review is narrow. Only questions affecting constitutional power, statu- 
tory authority and the basic prerequisites of proof can be raised. If these legal tests are 
satisfied, the Commission’s order becomes incontestable So long as there is war- 
rant in the record for the judgment of the expert body it must stand . . . . Having found 
that the record permitted the Commission to draw the conclusion that it did, a court 
travels beyond its province to express concurrence therewith as an original question. 


Administrative decisions of a type totally different from rate orders 
were likewise held to be protected by the principle of administrative 
finality, despite the lack of express statutory language to that effect. For 
example, grants of disability benefits were thus treated. In Silberschein v. 
United States,4 the Director of the Veterans’ Bureau, who was empow- 
ered by the War Risk Insurance Act** to “decide all questions arising 


5 300 U.S. 297, at 303-304 (1937). 
53 307 U.S. 125, at 139 (1939). 54 266 U.S. 221 (1924). 


55 Act of August 9, 1921, ch. 57. § 2, 42 Stat. 148. Subsequently, a specific provision was 
enacted (§ 5 of the World War Veterans’ Act, 1924, 43 Stat. 608) providing, with ——— 
ne ene eee are . shall be 
conclusive except as otherwise provided herein 
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under this Act,” had discontinued the plaintiff’s compensation on the 
ground that his disability had ceased to be compensable. In the Court’s 
opinion the following statement occurs: 


The statute which creates the asserted right, commits to the Director of the Bureau 
the duty and authority of administering its provisions and deciding all questions arising 
under it; and in the light of the prior decisions of this court, we must hold that his deci- 
sion of such questions is final and conclusive and not subject to judicial review, at least 
unless the decision is wholly unsupported by the evidence, or is wholly dependent upon 
a question of law or is seen to be clearly arbitrary or capricious. 


Orders under a federal workmen’s compensation scheme (the Long- 
shoremen’s and Harbor Workers’ Compensation Act of 1927)*’ were 
granted the same protection by the principle of administrative finality, 
although the statutory language involved merely was that “if not in ac- 
cordance with law, a compensation order may be suspended or set aside, 
in whole or in part, through injunction proceedings, mandatory or other- 
wise, brought by any party in interest.”** 

The case of Shields v. Utah Idaho Central Railroad Co.,® involving a 
determination of the Interstate Commerce Commission occasioned by 
questions of labor relations, afforded the Supreme Court an opportunity 
to enunciate generally the principles which determine whether or not the 
scope of judicial review of factual questions is limited in a particular in- 
stance, notwithstanding failure of the specific statute to include express 
language on the problem. In the Shields case the Interstate Commerce 
Commission had determined for the purpose of, and as provided by, the 
Railway Labor Act, that a line operated by electric power was not an 
“interurban” electric railway excepted from the provisions of the Railway 
Labor Act. Mr., Chief Justice Hughes, clearly stressing the para- 


56 266 U.S. 221, at 225 (1924). 57 44 Stat. 1424, 33 U.S.C. § gor. 


5 South Chicago Coal & Dock Co. v. Bassett. 309 U.S. 251 (1940). The case does not con- 
tain an elaborate discussion of the problem here under consideration, the court merely stating 
(at pp. 257-258): “So far as the decision . . . . turns on questions of fact, the authority to de- 
termine such questions has been confided by Congress to the deputy commissioner. Hence the 
Court of Appeals correctly ruled that his finding, if there was evidence to support it, was con- 
clusive.” Voehl v. Indemnity Ins. Co., 288 U.S. 162, 166 (1933);.Del Vecchio v. Bowers, 296 
U.S. 280, 287 (1935). For lower court decisions on the same statute see Wheeling Corrugating 
Co. v. McManigal, 41 F. ad 593 (1930) and Harris v. Hoage, 66 F. 2d 801 (1933). 


8 305 U.S. 177 (1938). 


& As amended by Act of June 21, 1934, 48 Stat, 1185; 4s U.S.C. § 151. The Railway Labor 
Act’s exemption provision is with respect to any “interurban” electric railway, unless it is 
Se ee ene By that act the Inter- 

tate Commerce Commission is “‘authorized and directed upon request of the Mediation Board 
ed eapin cuuleghsdih ition otig tenadiahdlaaind shennan aiantaeaainiehighas tie’ line 
by electric power falls within the terms of this proviso.” The Railroad Retirement Acts (§ 1 (a)) 
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mount significance of the intent of Congress, thus discussed the prob- 
lem ** 


What is the scope of the judicial review to which respondent is entitled? As Congress 
had constitutional authority to enact the requirements of the Railway Labor Act look- 
ing to the settlement of industrial disputes between carriers engaged in interstate com- 
merce and their employees, and could include or except ‘interurban carriers as it saw 
fit, no constitutional question is presented calling for the application of our decisions 
with respect to a trial de novo so far as the character of the respondent is concerned. 
With respect to that question, unlike the case presented in United States v. Idaho, 298 
U.S. 105, where the Interstate Commerce Commission was denied the authority to de- 
termine the character of the trackage in question (Jd., p. 107), the Commission in this 
instance was expressly directed to make the determination. As this authority was 
validly conferred upon the Commission, the question on judicial review would be simp- 
ly whether the Commission had acted within its authority . . . . 

.... The sole .... question would be whether the Commission in arriving at its 
determination departed from the applicable rules of law and whether its finding had a 
basis in substantial evidence or was arbitrary or capricious That question must 
be determined upon the evidence produced before the Commission. 


This principle of the limitation of judicial review, as deduced from the 
statutory scheme involved (not from any express language), is shown in 
its full significance by a comparison of the Shields case with two other - 
cases, likewise concerning an “interurban electric railway” exemption, in 
which the judicial review was held not to be limited, namely Piedmont & 


Northern Railway Co. v. Interstate Commerce Commission™ and United 
States v. Chicago, North Shore & Milwaukee Railroad Co.* In these cases 
it was held that under the statutory scheme there involved the particular 
determinations had not been intrusted to the authority of the Interstate 
Commerce Commission. In both cases injunctions had been brought by 
the government—in the former case against construction of an extension 
without a certificate of public convenience and necessity from the com- 
mission (see section 1, paragraphs 18-21 of the act), and in the latter case 
against the issuance of securities or the assumption of liability in respect 
of the securities of others without first having obtained authority from the 
commission (sections 20 (a) and 12, paragraph 1). It was held that, con- 


contain similar provisions, and the rule of the Shields case would clearly seem to be applicable 
to determinations of the Interstate Commerce Commission for railroad retirement purposes. 
Continental National Bank and Trust Company of Chicago v. Chicago North Shore and Mil- 
waukee Railroad Company, D.C. N.D. Ill. East Div., in equity No. 16156 (November 18, 
1940), C.C.H., Railroad Unemployment Insurance Service, $9179. Cf. Sprague v. Woll, 122 
F. ad 128, at 130 (1941), cert. denied, 314 U.S. 669 (1941). 


& 305 U.S. 177, at 184, 185 (1938). 
© 286 U.S. 299 (1932). §3 288 U.S. 1 (1933). 
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trary to the Shields case, the determination of the “interurban electric 
railway” exemption had not been intrusted to the authority of the com- 
mission in such matters.*4 

It was against this background that the courts were faced with the 
problem of determining the scope of their jurisdiction in actions brought 
under section 11 of the Railroad Retirement Act of 1937. As shown, sec- 
tion 11 is silent as to the scope of the courts’ review of questions of fact, 
although there are some indications in the language of section 11 suggest- 
ing that the court jurisdiction provided for does not contemplate a trial 
de novo: such indications are the use of the word “review by any court,” 
as also the fact that under section 11 the courts are to set aside board de- 
cisions “claimed to be in violation of a legal right of the applicant,” or to 
take action “necessary for the enforcement of a legal right of the appli- 
cant.’”*5 (Italics supplied.) 

In deciding the issue in question the courts were unable to obtain much 
assistance from the legislative history of section 11 of the 1937 act and, in 
fact, none of the court opinions determining the scope of judicial review 
under that section was based on the legislative history of the provision. 
None of the Railroad Retirement acts (neither the act of 1934, nor the 
acts of 1935 or 1937) contains an express provision giving administrative 
finality to the factual determinations of the board; however, throughout 


+ Brown, op. cit., supra, note 13, in discussing this group of cases, attempts (at pp. 914, 
915) to explain them by the suggestion that the task of applying even words without previous 
legal connotations (such as the term “interurban electric railway”’) to the settled facts of a case 
is frequently considered a question of law. Contrary to clear statements by Mr. Chief Justice 
Hughes, Brown advances the following as an explanation of the Shields case: “Probably all the 
case stands for, however, is that once the court has given the definition of the term, the de- 
termination of whether the particular road meets that definition is one of fact.” There seems to 
be no basis, in the opinions of the Court or in legal theory, for the suggestion that the character 
of a question could thus be modified by the mere fact that the Supreme Court had occasion to 
consider the term. The true reason for the difference between the Piedmont & Northern and 
North Shore cases on the one hand, and the Shields case on the other, seems to lie in the differ- 
ent character of the determinations; under the statutory scheme, as interpreted by the Supreme 
Court, the commission is clothed with authoritative power with regard to determinations of the 
kind involved in the Shields case, while no such power was intrusted to the commission with 
respect to determinations such as were in issue in the two other cases. 

Cf. also Texas Electric Ry. Co. v. Eastus, 25 F. Supp. 825, at 832 (1938), aff’d 308 U.S. 512 
(1939), rehearing denied 308 U.S. 637 37 (2990), which reasoned that the distinction between the 

Shields opinion on the one hand, and the Piedmont & Northern and Chicago, North Shore 
cases on the other, lies in the fact that the Railway Labor Act was amended in 1934 so as to 
authorize the Interstate Commerce Commission, upon request of the Mediation Board, to de- 
termine “after hearing” whether an electric line falls within the exemption proviso, and that 
the two latter cases had been decided prior to that amendment. It should be noted, however, 
that neither the Piedmont & Northern case nor the Chicago, North Shore case arose under the 
Railway Labor Act. 


%s See South Chicago Coal & Dock Co. v. Bassett, cited supra, note §8; under the statute 
there involved an order can be suspended or set aside “if not in accordance with law.” 
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the history of the provisions for judicial proceedings there is a clear em- 
phasis on “judicial review” in characterizing the nature of the proceedings. 
The title ‘Judicial Review” was given to the sections on judicial proceed- 
ings (article V) in some of the earliest bills which were concerned with rail- 
road retirement legislation, S. 3892 and H. R. 10023, 72d Congress, 1st 
Session, introduced in the year 1932, and S. 1529 and H. R. 4596, 73d 
Congress, 1st Session, introduced in 1933. The provisions in those bills 
authorized the courts to set aside board decisions or to take other action 
“when the applicant shall establish his right to a judicial review.”’ (Italics 
supplied.) This language, suggesting that no trial de novo was contem- 
plated, was carried into section 10 of the 1934 act, and the same indication 
is evident from the language of section 11 of the 1937 act. 

True, in section 11 of the bills first introduced in 1937 (H. R. 6956 and 
S. 2395, 75th Cong., 1st Sess.) a provision appeared that “in any such 
suit, the findings of the Board as to facts, unless contrary to the weight of 
the evidence, shall be binding upon the court.” But neither H.R. 6956 nor 
S. 2395 ever became law. The House committee did not report on H.R. 
6956, but instead reported favorably on a substitute bill, H.R. 7519, 
which did not include the provision in question. The Senate then adopted 
H.R. 7519, which was passed by both Houses of Congress and became the 
1937 act. In view of the fact that, at the hearings before the House com- 
mittee leading to the replacement of H. R. 6956 by H. R. 7519, deletion of 
the provision here in question was never specifically suggested, and in 
view of the fact that there is nothing in the hearings or the committee re- 
ports or the proceedings on the floor of Congress giving any indication 
whatever as to why the provision was not included in the new bill, it is 
obviously impossible under the rules of statutory construction to draw any 
conclusion as to Congressional intent from the omission. Any attempt to 
draw a conclusion would be mere speculation, especially when it is realized 
that during the steps leading to the enactment of the 1937 act the 
provision on court jurisdiction was never acted on specifically by either of 
the committees or Houses of Congress, but that there was simply a sub- 
stitution for the original bill of an entire new bill in which the deletion of 
the provision in question represented one of many changes. Accordingly, it 
is impossible to determine why the provision in question was not included’ 
in the new bill and whether the deletion thereof was considered as narrow- 
ing, broadening, or leaving unchanged, the scope of judicial review. Con- 
sequently, it is not permissible to base any conclusion on the omission of 
the provision in question from the 1937 act. 

However, the statutory scheme of the Railroad Retirement acts dem- 
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onstrates conclusively that the authority to make determinations re- 
garding the social insurance benefits provided for in the acts was clearly 
committed to the Railroad Retirement Board so that, in accordance with 
the principles enunciated by the Supreme Court, findings of fact by the 
board are conclusive, if supported by substantial evidence—notwithstand- 
ing the absence of express language to that effect. Special fitness of the ad- 
ministrative agency for deciding the factual questions involved, its “ex- 
pertise”—declared by the Supreme Court to be the basis and justification 
of the doctrine of administrative finality—is peculiarly manifest in the 
case of the Railroad Retirement Board, in that under section 10 (a) of the 
1937 act special qualifications are required for membership upon the 
board.” According to that provision the Railroad Retirement Board shall 
be composed of three members: “‘One member shall be appointed from rec- 
ommendations made by representatives of the employees and one mem- 
ber shall be appointed from recommendations made by representatives of 
carriers, in both cases as the President shall direct, so as to provide rep- 
resentation on the Board satisfactory to the largest number, respectively, 
of employees and carriers concerned.” 

That the determinations regarding the benefits of the railroad retire- 
ment system were intrusted to the Railroad Retirement Board, acting in 
the capacity of an administrative tribunal, clearly follows, also, from a 
number of other provisions of the act: It follows from section 10 (b) 
which, entitled “Duties” of the board, provides that the board “shall have 
and exercise all the duties and powers necessary to administer this Act 
and the Railroad Retirement Act of’ 1935”; and that “decisions by the 
Board upon issues of law and fact relating to pensions, annuities, or death 
benefits shall not be subject to review by any other administrative or ac- 
counting officer, agent, or employee of the United States.” It is especially 
clear from subsection 2 of section 10 (b), which reads as follows: 

If the Board finds that an applicant is entitled to an annuity under the provisions 
of this Act or the Railroad Retirement Act of 1935 then the Board shall make an award 


% The same was true under the 1935 Act (§ 6 (a)). A similar rule applies to the board’s 
appeals council set up by the board as an intermediate appellate board under the authority of 
section 10 (b) (5). According to section 260.2 (a) of the board’s Regulations (4 Fed. Reg. 1502 
nem 1939); 20 Code Fed. Reg. 260.2 (a)), four of the five members of the appeals council 
- Shall have backgrounds of experience in the railroad industry. 

UE seca «ts fe etna pectin owed fa ealortion ahioaton- 
ployees under the civil-service laws and rules the board “shall give preference over all others to 
individuals who have had experience in railroad service, if, tn the jeadagnnent of the Beard, they 
possess the qualifications necessary for the proper discharge of the duties of the positions to 
which they are to be appointed,” and section 15 (c) directing the board to select two actuaries, 
“one from recommendations made by representatives of employees and the other from recom- 
mendations made by repessentatives of cerriers,” for an actuazial advisory committes with 
respect to the Railroad Retirement Account. 
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fixing the amount of the annuity and shall certify the payment thereof as hereinafter 
provided; otherwise the application shall be denied. 

It should further be noted that it is provided in subsection 4 of section 
10 (b) that the board shall “establish and promulgate rules and regulations 
to provide for the adjustment of all controversial matters arising in the 
administration of such Acts, with power .... to require and compel the 
attendance of witnesses, administer oaths, take testimony, and make all 
necessary investigations in any matter involving annuities or other pay- 
ments”; that the board is given power to require all employers and em- 
ployees, and officers, boards, commissions, etc., of the United States, to 
furnish information necessary for the administration of the acts; and that 
upon suit by the board the United States district courts are given juris- 
diction to compel obedience to any order of the board issued pursuant to 
this section. 

The intent of Congress thus can clearly be gathered from the statutory 
scheme of the Railroad Retirement Act. It was to set up the Railroad Re- 
tirement Board as a genuine administrative tribunal possessing all pow- 
ers usually enjoyed by such tribunals, and to entrust it with the authori- 
tative determination of questions of fact arising in the administration of 
the acts. It was so held by the courts in a number of cases and, in fact, no 
decision of any court ever denied the applicability of the principle of ‘ad- 
ministrative finality to the determination of factual questions confided to 
the board for administration. 

The most extensive discussion of the problem is contained in two 
opinions written by Judge Underwood of the District Court for the 
Northern District of Georgia, Atlanta Division. In these two cases, 
(South v. Railroad Retirement Board® and Holloway v. Railroad Retire- 
ment Board,” identical language was used to show that the review con- 
templated by section 11 is a judicial review, not a trial de novo; i.e., that 
the scope of review of questions of fact is limited under that section to de- 
termining whether there was substantial evidence in the record before the 
board to support the attacked finding. Judge Underwood made the follow- 
ing statement in both opinions:’° 


43 F. Supp. 911 (1942). © 44 F. Supp. so (1942). 


7 43 F. Supp. 911, at 912 (1942); 44 F. rg 59, at 6x fpetala oon oe. tin apinten ie ihe 

v. Railroad Retirement Board, D.C. N. , Civil No. 2459 (November 5, 

t Insurance Service, ‘gatas’ in which Judge Underwood 

and not a proceeding de novo. The 

substantial evidence and not in violation of 

law. OO ee ee ee Railroad Retirement Board 
. and South v. Railroad Retirement Board.” 
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The determination of this question of fact was by the Act entrusted to the Board, 
and its decision, if supported by substantial evidence, will not be set aside by the Court. 
A review of the decision by a District Court is provided for in Section 11 of the Act, 
but the review contemplated by the Section is a judicial review, not a trial de novo. 
The word “review”’ is used in the Section where it is provided that: “The decision of the 
Board with respect to an annuity, pension, or death benefit shall not be subject to re- 
view by any court unless suit is commenced within one year after the decision,” etc. 

Where an administrative agency has been set up to whose informed judgment and 
discretion Congress has committed the determination of questions of fact, on the basis 
of which it is authorized to make administrative orders, “such determinations will not 
be set aside by courts if there is evidence to support them. Even though, upon a con- 
sideration of all the evidence, a court might reach a different conclusion, it is not au- 
thorized to substitute its own for the administrative judgment.” Swayne & Hoyt, Ltd., 
v. United States, 300 U.S. 297, 303, 57 S. Ct. 478, 481, 81 L. Ed. 659. “So long as there 
is warrant in the record for the judgment of the expert body it must stand,” and where 
the Court has “found that the record permitted the Commission to draw the conclusion 
that it did, a court travels beyond its province to express concurrence therewith as an 
original question.” Rochester Tel. Corp. v. United States, 307 U.S. 125, 145, 146, 59 S. 
Ct. 754, 764, 83 L. Ed. 1147. 

To hold otherwise would make the Board “‘but a mere instrument for the purpose 
of taking testimony to be submitted to the courts for their ultimate action.” (United 
States v. Louisville & N. Railroad Co. 235 U.S. 314, 35 S. Ct. 113, 114, 59 L. Ed. 245); 
and if it be held that the Act requires a trial de novo and not a “review” of the Board’s 
decision, the hearing before the Board will accomplish liftle but delay. 

The rule above stated is the rule uniformly applied to the findings of administrative 
officials and boards charged with the duty of finding facts and subjected to review by 
the courts when their orders are “not in accordance with law.”” Wheeling Corrugating 
Co. v. McManigal, 4 Cir. 41 F. 2d 593, 594. 

Such has been the rule announced in construing the following statutes and powers of 
administrative officers [citing authorities]. 


Of the two cases only the South case was appealed and in the opinion of 


the Circuit Court of Appeals for the Fifth Circuit” the problem here under 
consideration was treated as follows: 


We think it too clear for argument that the statute in terms provides not for a trial 
de novo but for a review of the Board’s proceedings and for an affirmance of the order 
and decision unless it is made to appear that the order is without legal support, that is, 
that it is either without evidence to support it, or is based on an incorrect theory of 
law. It is elementary law, as well in cases where statutory review is not provided for as 
in cases where it is, tnat the findings and decisions of administrative agencies, when 
within the scope of the authority conferred upon them, may not be set aside or other- 
wise interfered with by the courts where they are supported by substantial evidence. 
But it is especially true in the case of a statutory review on the record such as is pro- 
vided here; that the jurisdiction and function of the court is supervisory and not origi- 
nal; that it is to review the findings and order for error and not to retry the matter; and 


™ 131 F. ad 748, at 750 (1942), cert. denied, 317 U.S. 7or (1943). 
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that the order under review must stand, if supported by substantial evidence, and not 
in violation of law. 

The Circuit Court of Appeals for the Second Circuit likewise held that 
the principle of administrative finality is applicable to the board’s de- 
terminations of questions of fact. Citing the above-mentioned cases as 
precedents, the court stated in Ellers v. Railroad Retirement Board:” 


Tn an action to review a decision of the Board, the merits of the plaintiff’s claim are 
not to be tried de novo. The only issue open as to the facts is whether the Board’s find- 
ings are supported by substantial evidence {citing cases] .... Even when a court upon 
a consideration of all the evidence might reach a different conclusion, it may not sub- 
stitute its own for the administrative judgment. 


Finally, reference may be made to two additional district court opinions 
in which the same principle was expressed: Bruno v. Railroad Retirement 
Board,’ and Taylor v. Latimer, Railroad Retirement Board" and to a num- 
ber of unreported decisions by district courts also applying the doctrine of 
administrative finality to determinations by the board.” 

This application of the principle of administrative finality to determi- 
nations under the Railroad Retirement Act, in the absence of express 
statutory language, is a recognition of the clear trend of American ad- 
ministrative law. In the development of judicial review administrative 
finality of factual determinations by administrative agencies” has become 


7 132 F. ad 636, at 639, 640 (1943). 
73 47 F. Supp. 3 (1942). 


74 47 F. Supp. 236, at 238 (1942): “It is the law which needs not be supported by the cita- 
tion of authorities that, on reviewing the order or decision of an administrative board, a court 
or judge can go no further than to ascertain if the decision is supported by substantial testi- 
mony, and, if so, such decision cannot be overruled and must be confirmed.” 


78 Carey v. Murray Latimer, M.R. Reed and L. M. Eddy, Railroad Retirement Board, 
W.D. N.Y., Civil No. 1109 (June 2, 1943); Wing v. Railroad Retirement Board, D. Colo. 
Civil No. 438 (December 21, 1942); Frawley v. Latimer, D, N.J., Civil No. 3199 (June 6, 1944), 
and the following decisions by the district court for the District of Columbia: Bray v. Railroad 
Retirement Board, Civil No. 8211 (January 5, 1943); Morris v. Railroad Retirement Board, 
Civil No. 10629 (May 28, 1942); and Van Natta v. Railroad Retirement Board, Civil No. 
4387 (January 9, 1940). 

The following unreported decisions in which the actions were voluntarily dismissed by the 
plaintiffs, are to the same effect: Donahue v. United States of America, Railroad Retirement 
Board, Morris W. Latimer, M. R. Reed, and L. M. Eddy, S.D. Iowa, Cent. Div., Civil No. 
109 (February 21, 1941); and by the District Court for the District of Columbia: Canfield v. 
Railroad Retirement Board, Civil No. 14264 (May 4, 1942), and Bray v. Railroad Retirement 
Board, Civil No. 8211 (January 28, 1941). 

76 A comprehensive exposition of the doctrine of judicial review in its different aspects was 
furnished by Mr. Justice Brandeis in his concurring opinion in the case of St. Joseph Stock 
Yards Co. v. United States, 298 U.S. 38, 73-93 (1936); for a general discussion of the relation- 

administrati 


(1940) (cceating What tae tachaieel Vebusialval ibd Ws teanonatbanchie of judicial tribunals 
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the general method in which the practical requirement of expertness in 
administering legislation has been reconciled with the tenet of Anglo- 
American law which rejects the continental European practice of special 
administrative law courts,’’ entirely separate from, and not integrated 
with, the machinery of the ordinary courts. While the above-mentioned 
decisions under the Railroad Retirement Act are not the first cases in 
which the principle of administrative finality was held to govern even in 
the absence of specific statutory language, they are nevertheless of special 
interest in any general appraisal of the evolution of administrative law. 
They indicate the extent to which the principle of administrative finality 
applies to different kinds of administrative action and in different forms of 
court review. The earlier cases, discussed on the preceding pages, involved 
other forms of administrative activity, and arose under other procedures. 
Most of them were concerned with regulatory bodies, primarily with rate 
and other orders of the Interstate Commerce Commission and certain 
other agencies. And, while of a somewhat different regulatory nature, the 
determination which gave rise to the Shields opinion likewise was a de- 
termination by the Interstate Commerce Commission, The decisions which 
arose under the Longshoremen’s and Harbor Workers’ Compensation Act 
concerned a totally dissimilar administrative function, namely a govern- 
mental regulation of “private rights.”’ Different from the railroad retire- 
ment cases, they did not involve any “disbursing” activity on the part of 
the government. Only the Silberschein case, which arose under the War 
Risk Insurance Act, was a case falling within the same category of govern- 
mental activity as the railroad retirement legislation. However, different 
from the cases under the Railroad Retirement Act, the Silberschein case 
arose under the procedure of the Tucker Act (section 24 (20) of the Judi- 
cial Code) ;”* the procedural machinery of the other cases was a so-called 
“statutory bill in equity.”’* The procedure established by section 11 of the 
Railroad Retirement Act, on the other hand, by authorizing the courts not 
only to set aside board decisions but also to take action or to make de- 


forming a hierarchical system should not be mechanically applied to the judicial review over 
administrative agencies). 1k Cope Sapsmie: SASsane: at yee proba arene 0p [ian 
see, e.g., two publications written from opposite points of view: Frank, If Men Were Angels 
(1942), especially pp. 179 ff., and Pound, Administrative Law (1942), in particular pp. 57-84. 
7 Such as the hierarchy of tribunals culminating in the conseil d’état in France and the 
hierarchy of ““Verwaltungsgerichte” in Germany. 
7 28 U.S.C. § 41 (20). 


7 The procedure for reviewing orders under the Urgent Deficiencies Act and the similar 
procedure under the Longshoremen’s and Harbor Workers’ Compensation Act; see Chamber- 
lain-Dowling-Hays, The Judicial Function in Federal Administrative Agencies 166 ff. (1942). 
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cisions necessary for the enforcement of legal rights, grants powers to re- 
viewing courts somewhat in excess of the powers ordinarily conferred by 
statutory bills in equity. It partakes, at least to some extent, of the nature 
of a so-called “statutory appeal.’’* 

The application of the principle of administrative finality to the rail- 
road retirement cases thusclearly demonstrates that in the field of federal 
administrative law this doctrine has obtained recognition as a rule of gen- 
eral applicability, even in the absence of specific statutory language, and 
has become a rule applicable to different governmental functions and in 
various procedural schemes. 

Section 9 (f) of the recent ‘Administrative Procedure Bill” proposed by 
the American Bar Association provides with respect to the review of de- 
terminations of fact that the court shall set aside administrative deter- 
minations if it finds them: é 

(5) unsupported by competent, material, and substantial evidence, upon the whole 
record as reviewed by the court, in any case in which the action, rule, or order is re- 
quired by statute to be taken, made, or issued after administrative hearing, or (6) un- 
warranted by the facts to the extent that the facts in any case are subject to trial de 
novo by the reviewing court, 
Section 6 of the bill specifies that no administrative procedure shall satisfy 
the requirement of a full hearing unless certain formal conditions are com- 
plied with, such as the condition that a hearing be held by the ultimate 
authority of the agency, by hearing officers designated by the agency from 
members of the highest authority in the agency, or by fulltime examiners, 
and the condition that rules of evidence be observed; and section 7 of the 
bill demands a certain formality in the decisions, namely preparation of 
initial decisions or intermediate reports, preparation of statements of 
reasons, findings of fact, and conclusions of law, etc. Sections 6 and 7, as 
well as certain other provisions of the bill—if intended to apply to the 
Railroad Retirement Board**—would seem inappropriate for administer- 

% Typical examples of which, fully developed, are the court review sections of the Public 


Utility Holding Company Act of 1935, supra, note 20, and of the Social Security Act, supra, 
note 15. 


&« With respect to the similar rule of New York administrative law, see Benjamin, Adminis- 
trative Adjudication in the State of New York 328 ff. (1942). 


* Although the proposed bill does not appear to be unambiguous, it is possible that the 
provisions of the bill on “adjudication,” ‘ i 


ministrative Law in 1944, at p. 28: “Of the two introductory exceptions 

ing the application of the sections to those cases in which. statutes require a hearing is the more 
significant, because thereby are excluded the great mass of administrative routine as. well as 
pensions, claims, aa 8 Sane ie ee ee 
tionally refrained from requiring an administrative hearing.”’ 
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ing the railroad retirement legislation under which numerous small claims 
must be promptly determined by the board. The existing procedure before 
the board is non-adversary in character in that there are no “parties” be- 
fore the board and in that the board does not assume the role of an op- 
ponent of the claimant; the “hearing” procedure of the proposed bill, on 
the other hand, clearly contemplates adversary proceedings, controversial 
in character. Informal adjudication would be permitted under the bill only 
if a “controversy” is determined “by consent” (section 4 (b) ), a rule 
which would limit the existing practice of informal administration to a 
restricted number of cases. 

In addition, it might even be questioned whether the substantial evi- 
dence rule would continue to govern the scope of judicial review under the 
Railroad Retirement Act. A doubt might be raised by the above-quoted 
language of section 9 (f) of the proposed bill, according to which the sub- 
stantial evidence rule shall apply in cases “in which the action... . is 
required by statute to be taken... . after administrative hearing.” For 
there is no express statutory language in the Railroad Retirement Act 
which requires an administrative hearing before action is taken, although 
an elaborate hearing machinery is provided for in the board’s regu- 
lations.* That, nevertheless, no change was intended by the proposed bill 
would seem apparent from the following comment on subsection (f) of 
section 9, made by the proponents of the Bill, the American Bar Associa- 
tion’s Special Committee on Administrative Law, in their recent pamph- 
let published in connection with the bill:** “The subsection does not at- 
tempt to expand the scope of judicial review....” and “It should be 
noted that the sixth category, in accordance with the established rule, 
would permit trial de novo to establish the relevant facts... .as to the 
propriety of adjudications where there is no statutory administrative 
hearing ....”’ The court decisions under the Railroad Retirement Act 
discussed above (as also some of the other cases mentioned) demonstrate 
that under existing law no express statutory language requiring adminis- 
trative hearings is necessary for applying the substantial evidence rule. 
Apparently, implied general requirements of a “hearing” in the broadest 
sense of the term (such as the general requirement, included in the prohi- 
bition of “arbitrary” action, that some opportunity be given by the board 
to a claimant to present his case) were considered sufficient by the pro- 
ponents of the bill to bring an administrative determination within the 

83 Sections 250.7—250.16 of the Regulations; 4 Fed. Reg. 1499 (April 7, 1939), 20 Code Fed. 
Reg. 250.7~250.16. 

4 Op. cit. supra, note 82, at pp. 309, 40. 
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“established rule” of existing law limiting judicial review to the substan- 
tial evidence test. 

An attempt to apply the “Administrative Procedure Bill” to the ac- 
tivities of the other “disbursing” agencies of the federal government ap- 
parently would show the following: No difficulties, it seems, would be 
brought about with respect to the judicial review of determinations by the 
Veterans’ Administration; in the case of pensions, compensation allow- 
ances, and special privileges judicial review is expressly precluded by 
- statute,*s and the “Administrative Procedure Bill” (section 9 (h) ) would 
leave that situation unchanged; trial de novo is apparently now granted 
in the case of war risk and national service life insurance claims,” and it 
seems that no change would be made in that respect by the “Administra- 
tive Procedure Bill.” Uncertainty might be caused in the case of the Unit- 
ed States Employees’ Compensation Commission. The statute*’ govern- 
ing the activities of that agency (which provides for workmen’s compensa- 
tion to federal employees) does not mention judicial review but, at the 
same time, does not contain a provision “expressly precluding judicial 
review,” such as is contemplated by section 9 (h) of the ‘Administrative 
Procedure Bill.” And since the statute may be construed as not requiring 
an administrative hearing, a suggestion might even be made, if the dec- 
laratory judgment procedure as described in section 9 (b) of the bill should 
be held applicable, that under the bill there should be a trial de novo with 
respect to the facts in the case of that agency. The suggestion does not 
appear sound to the writer, in addition to other reasons on the ground 
that apparently no consent to suit against the United States, not even for a 
declaratory judgment, is contained in the bill. 

Finally, application of the bill to the Social Security Board would en- 
counter the same objections concerning formality of procedure as were 
raised in the case of the Railroad Retirement Board. No question, ap- 
parently, could be raised as to the continued application of the substantial 
evidence rule contained in section 205 (g) of the Social Security Act, in 
view of the statutory requirement of a hearing in the act, section 205 (g) 
granting a right of court review to “any individual, after any final decision 
of the Board made after a hearing to which he was a party ” (Italics 
supplied.) 

8s Act of March 20, 1933, ch. 3, title I, § 5, 48 Stat. 9, 38 U.S.C. 705. 


% See Act of June 7, 1924, ch. 320, § 19, 43 Stat. 612, 38 U.S.C. 445, as amended. Cf. Hines 
v. United States ex rel. Marsh, 105 F. 2d 85 (1939); Kontovich v. United States, 99 F. 2d 661 
(1938), cert. denied, 306 U.S. 651 (1939); and Act of October 8, 1940, ch. 757, title VI, part I, 
§ 617, 54 Stat. 1014, 38 U.S.C. 817. 


87 Act of September 7, 1916, ch. 458, § 36, 39 Stat. 749, 5 U.S.C. 786. 





48 | | THE UNIVERSITY OF CHICAGO LAW REVIEW 


“JURISDICTIONAL” QUESTIONS 


Only one court opinion under the Railroad Retirement Act qualified 
the applicability of the principle of administrative finality to the board’s 
decisions of questions of fact. In Uiah Copper Co. v. Railroad Retirement 
Board, Nevada Consol. Copper Corp. v. Railroad Retirement Board,* the 
Circuit Court of Appeals for the Tenth Circuit made an exception with 
respect to so-called “questions of jurisdiction.” The case involved the 
issue whether certain individuals were “employees” within the meaning of 
the Railroad Retirement Act. The court granted that as to all matters 
confided to the board for administration: 


. its judgments are final and conelusive if supported by substantial evidence and 
if free from arbitrary or capricious conduct. To hold otherwise would, in effect, be mak- 
ing of the Board a mere master to take the testimony and make recommendations of 
proposed findings of fact and conclusions of law. 


However, it specifically, excluded from that rule determinations of the 
question whether certain individuals were covered. “employees” within 
the meaning of the act,*® on the ground that that question is “one of jur- 
isdiction.” Contending that the act is “silent on the power of the Board 
to pass upon the question of jurisdiction,” the court concluded that: 


.«.. in the absence of a specific provision in the act, expressly lodging the decision 
of the jurisdictional question in the Board, its decision, even if supported by compe- 
tent evidence, is not final and may be independently examined by a court of review. 


By making a reference to the concept “jurisdictional question,” the 
court wandered into nebulous territory. The term “jurisdictional question”’ 
is customarily used in discussions of administrative law in connection 
with the doctrine of the celebrated case of Crowell v. Benson.*° The doc- 


58 r29 F. ad 358, at 361 (1942), cert. denied, 317 U.S. 687 (1942). 


9 The opinion indicates clearly that in the view of the court the issue as to whether a com- 
pany is an “émployer” within the meaning of the act is also considered a “question of jurisdic- 
tion,” and thus under the theory of the court may likewise be examined independently by the 
reviewing court. Section 1 (b) of the 1937 act, in defining the term “employee” for the purposes 
of the act, uses the term “employer,” which term is also specifically defined for the purposes of 
the act (§ 1 (a) of the act). ' 


* 285 U.S. 22 (gga) The case is one of the most widely discussed opinions in the field of 
ive law. For analyses see, ¢.g., Black, The “Jurisdictional Fact” Theory and Ad- 
ministrative Finality, (1937) 22 Corn. L. o 349, 515; Dickinson, Crowell v. Benson: Judicial 
Review of Administrative Determination of Questions of “(Constitutional Fact,” 80 U. of Pa. 
L..Rev. 1055 (1932), 4 Selected Essays on Constitutional Law 993 (1938); Landis, The Ad- 
ministrative Process 131-36 (1938); Hart, Judicial Review of Administrative Action: A Thesis, 
(1941) 9 Geo. W. L. Rev. 499, 509; Green, The Scope of Judicial Review of Administrative 
Action, 12 Rocky Mt. L.Rev. 173, 180 (1940). A comprehensive discussion is furnished by 
Chamberlain-Dowling-Hays, The Judicial Function in Federal Administrative Agencies 205- 
207 (1942). For a pungent statement concerning the complexities raised by the doctrine of 
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trine of that case, however, is clearly inapplicable. to determinations un- 
’ der the Railroad Retirement Act. The doctrine of Crowell v. Benson, as the 
Supreme Court there stated,” applies only to cases involving “private 
rights” (as are involved in the workmen’s compensation scheme of the 
Longshoremen’s and Harbor Workers’ Compensation Act under which 
that case arose) and then only to “constitutional jurisdictional facts’’; i.e., 
a trial de novo of findings of an administrative agency is demanded by 
the Crowell v. Benson doctrine merely with respect to administrative de- 
terminations of facts upon which constitutional rights depend.” Of course, 
no such “private rights” can be involved in the system of governmental 
social insurance benefits which is provided for by the railroad retirement 
legislation. That legislation can give rise only to the, other kind of cases, 
specifically excluded by the Supreme Court from the application of the 
Crowell v. Benson doctrine, namely to cases “which arise between the 
Government and persons subject to its authority in connection with the 
performance of the constitutional functions of the executive or legisla- 
tive departments.” Moreover, no issues of “constitutional jurisdictional 
fact” are presented by the application of the Railroad Retirement Act.” 
In fact, the court in the Utah Copper Co. case did not cite the Crowell v. 
Benson decision and no attempt was made in the Uiah opinion to predicate 
the conclusion on any principle of constitutional law. Divested of the 
sacrosanct implications’ of constitutional law with which, due to the 


Crowell v. Benson doctrine, problems of “jurisdiction” are ordinarily as- 


“jurisdictional questions” in the subject of administrative:law, see Mr. Justice Frankfurter, 
dissenting in City of Yonkers vy. United States, 320 U.S. 685, at 695 (1944): “The opinions in 
Crowell v. Benson, 285 U.S. 22, and the casuistries to which they have given rise bear unedify- 
ing testimony of the morass into which one is led in working out problems of judicial review 
over administrative decisions by loose talk about jurisdiction.” 


% 285 U.S. at pp. 59°57; ef. also Myers v. Bethlehem Shipbuilding Corp., 303.U,S. 41, 40; 
50 (1938); see comment in 26 Cal. L. R. 683 (1938), and Dickinson, Judicial Review of Ad- 
ministrative Determinations, A Summary and Evaluation, 25 Minn. L. Rev. 588, 597 (1941) 
(correctly limiting the case to situation in which the administrative power i sed forthe pur 
pose of determining rights and liabilities between private individuals); and Blachly-Oatman, 
Federal Regulatory Action and Control 124 ff. (1940) 


* 285 U.S. at p. 56: “Tt is the question whether the Congress may substitute for constitu- 
tional courts, in which the judicial power of the United States is vested, an administrative 
agency—in this instance a single deputy commissioner—for the final determination of the ex- 
istence of the facts upon which the enforcement of the constitutional rights of the citizen. de- 
pend.” See Shields v. Utah Idaho Central Railroad Co., supra, note 59, footnote 13; Perkins v. 
Endicott Johnson Corp., 128 F. 2d 208, at-224 (1942), aff’d sub.nom. Endicott Johnson Corp. 
v. Perkins, 317 U.S. sor (1943). 

93 See supra, p. 28. Cf. also Helvering v. Davis, gor U.S. 619 (1937) oP eepaieas Os ove 


stitutionality of the old-age benefits provisions of the Social Security Act under the general- 
welfare clause of the Constitution). 
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sociated in writings on administrative law, the issue of “jurisdictional 
questions,” as propounded in the Utah Copper case, thus assumes an un- 
distinguished character and becomes a pure matter of statutory inter- 
pretation. 

It is clear that, as a matter of policy, there is no justification for apply- 
ing any doctrine of “jurisdictional facts” to the determinations under the 
Railroad Retirement Act. As stated by Dickinson,* re-examination of 
“jurisdictional facts” grew up in connection with the review of summary 
official acts taken as a result of decisions not based on a formal hearing 
preserved in a record. 

Where an administrative decision of fact is of a kind reached by an official simply as 
a result of a rough-and-ready personal inspection preliminary to summary action, it 
does not stand on all fours, so far as concerns the weight to which ‘it is entitled, with a 
decision made as a result of a formal administrative hearing protected by procedural 
safeguards. A decision of fact made by a dairy or meat inspector as a preliminary to 
summary destruction of food is clearly not on the same footing with a decision of the 
Interstate Commerce Commission. 


Obviously, determinations under the Railroad Retirement Act are not 
fact-findings “reached as result of a rough-and-ready personal inspection 
preliminary to summary action”; on the contrary, an elaborate hearing 
machinery was set up by the board in implementing the Congressional 
direction of section 10 (b) of the Railroad Retirement Act of 1937 to “es- 
tablish and promulgate rules and regulations to provide for the adjust- 
ment of all controversial matters arising in the administration of such 
Acts” (the Railroad Retirement Acts of 1935 and 1937). 

In the Utah Copper case the Circuit Court relied for its conclusion on the 
decision of United States v. Idaho,” in which case the Supreme Court had 
held that the determination of the Interstate Commerce Commission 
there involved was “left by Congress to the decision of a court—not to the 
final determination of either the federal or a state commission.” But the 
determination which had formed the basis for the Idaho decision was 
fundamentally different from the coverage determinations under the 
Railroad Retirement Act. The case was a so-called abandonment case 
under the Interstate Commerce Act. By that act, the Interstate Com- 
merce Commission is given authority to determine whether convenience 
and necessity permit the abandonment of a line of railroad, “spurs” being 


% 80 U. of Pa. L. Rev. 1060 ff. (1932), 4 Selected Essays on Constitutional Law 998 ff. 
(1938). 

95 See §§ 250.7~250.16 of the board’s Regulations; 4 Fed. Reg. 1499 (April 7, 1939), 20 Code 
Fed. Reg. 250.7-250.16. 


* 298 U.S. 105 (1936). 
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specifically excepted from such authority (section 1 (22)). Under the 
statute any party in interest can bring suit to enjoin an unauthorized 
abandonment, but an interested party other than a carrier cannot initiate 
before the commission any proceeding to determine whether or not a 
certain trackage is a “spur”; the only method by which such other in- - 
terested party can secure a determination is by application to the court. 
Thus, under the statutory scheme of the Idaho case, independent judicial 
determinations of the jurisdictional question clearly were contemplated, 
regardless of whether the Interstate Commerce Commission had made a 
determination and whether it was a party to the judicial proceedings; 
hence, the determination of the jurisdictional question could not possibly 
have been committed to the commission. It was committed to the court. 
Of course, it needs no elaboration to demonstrate that nothing similar 
to such a situation can arise in the administration of the Railroad Retire- 
ment Act. The Railroad Retirement Board is one of the disbursing agen- 
cies of the federal government. It is not a “regulatory body” such as, for 
example, the National Labor Relations Board, the Interstate Commerce 
Commission, or the Federal Communications Commission. The Railroad 
Retirement Act was not enacted for the purpose of establishing rules 
regulating the conduct of individuals. Consequently, under the Railroad 
Retirement Act there can be no “interested party” (as in the Idaho situa- 
tion) which is both precluded from initiating proceedings before the agen- 
cy and also limited by the statute in its freedom of action, in that its ex- 
ercise of some pre-existing interest or right is made dependent upon an ac- 
tion of the board, as it was in the Idaho case. And there is also no special 
machinery, either under the Railroad Retirement Act or under the Judi- 
cial Code generally, providing for independent judicial proceedings to — 
determine coverage questions under the Railroad Retirement Act,’ as 
there is in abandonment cases under the Interstate Commerce Act. In the 
Idaho case the suit had not been directed to setting aside any order of the 
commission; it was neither a so-called “statutory bill in equity” (such as 
the procedure of the Urgent Deficiencies Act, under which many of the 
Interstate Commerce Commission cases arise) nor a “statutory appeal,” 
but was a suit brought under a provision of the Interstate Commerce Act 
(section 1 (20) ) under which an independent right is granted to apply to 
the courts, disconnected from and not co-ordinated with the administra- 
tive procedure before the commission. Furthermore, even on more gen- 
eral grounds the Jdaho opinion would seem to be of doubtful validity as a ° 
precedent for determinations by the Railroad Retirement Board. Though 
97 Cf. Endicott Johnson Corp. v. Perkins, 317 U.S. sor (1943). 
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the case is still good law,* its doctrine clearly is very exceptional and not 
in accord with the general development of the law concerning administra- ~ 
tive agencies; the Interstate Commerce Act, it should be noted, is the old- 
est federal statute setting up an administrative agency, and peculiar doc- 

- trines developed under its statutory scheme should not be extended to a 
modern statute such as the Railroad Retirement Act, which was enacted 
after the field of administrative law had witnessed a truly remarkable 
evolution, especially when it is realized that the doctrine of the Idaho case 
apparently was not extended, in any of the cases since reported, to any 
agency other than the Interstate Commerce Commission. 

The Idaho case, it.is suggested, fails to lend any support to the result 
reached by the Circuit Court of Appeals for the Tenth Circuit in Utah 
Copper Co. v. Railroad Retirement Board. 

It likewise appears that a reference made in the Utah Copper opinion to 
a statement by Mr. Chief Justice Hughes in the above-cited case” of 
Shields v. Utah Idaho Central Railroad Co. affords no support to the Court’s 
conclusion. Stating that “in the absence of a specific provision in the act 
expressly lodging the decision of the jurisdictional question in the Board” 
the principle of administrative finality does not govern jurisdictional de- 
terminations, the court in the Uiah Copper case cited as support a state- 
ment by Mr. Chief Justice Hughes in the Shields case that ‘the Commis- 
sion in this instance was expressly directed to make the determination” 
of the jurisdictional question. But by that language the Chief Justice was 
merely describing the statutory provision of the Railway Labor Act which 
was involved in that case. He did not intend to lay down any rule that 
such express provision was a minimum requirement for the application 
of the doctrine of administrative finality to jurisdictional determinations. 
That such could not have been the intention of the Chief Justice is ap- 
parent from the fact that the Shields case was cited in subsequent opinions 
as authority for holding administrative determinations of jurisdictional 
issues conclusive, although the pertinent ‘statutes did not contain express 


%* City of Yonkers v. United States, 320 U.S. 685, 689 (1944). In that case it was held, how- 
ever, that when an application is made to a court to enjoin an unauthorized abandonment and 
the aid of thé commission has previously been invoked, the courts, because of the special com- 
petence of the commission with respect to the matters involved, should not make jurisdictional 
mission” (at p. 689). This requirement indicates recognition by the Court of the special ex- 
pertness of administrative agencies even in instances in which the principle of administrative 
finality is inapplicable, and might serve as a precursor signalizing the breakdown of the doc- 

* trine of the Idaho case. 


# 305 U.S. 177 (1938). 
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provision granting power to make such determinations." In fact, ap- 
plication of the doctrine of sdndinistrative:finality to jurisdictional de- 
terminations—aside from “constitutional” jurisdictional facts in cases in- 
volving “private rights’”’—has become so general as now to constitute a 
well-established and consistent practice also when there is no express lan- 
guage in the respective statute dealing with jurisdictional questions. The 
existence of such practice is shown not only by the opinions, listed in the 
footnote, citing the Shields opinion, but also by some additional recent 
cases in which no reference was made to the Shields decision, namely, 
South Chicago Coal & Dock Co. v. Bassett, Rochester Telephone Corp. v. 
United States,” Endicott Johnson Corp. v. Perkins,'°* and National Labor 
Relations Board v. Hearst Publications.*4 

In the Bassett case, which involved the Longshoremen’s and Harbor 
Workers’ Compensation Act, the authority to determine whether an in- 
dividual when he sustained his injuries was ‘a member of a crew’”*S was 
held to be confided tothe authority of the deputy commissioner, the Chief 
Justice relying on statutory provisions’® which are no more specific with 
respect to matters of jurisdiction than is the language of the Railroad Re- 
tirement Act. The Bassett case deserves special interest for two reasons: 


10° The Shields case was so cited in the following opinions: Ziffrin, Inc. v. United States, 
318 U.S. 73, at 80 (1943); O’Malley v. United States, 38 F. Supp. 1, at 4 (1941); and Johnson 
v. United States, 41 F. Supp. 188 (1941). All three cases involved determinations of the In- 
terstate Commerce Commission under the so-called “grandfather-clause”’ of the Motor Carrier 
Act. The statutory provisions involved are sections 209 (a) and (b), and section 2ro of the 
Interstate Commerce Act. According to the proviso of section 209 (a) a permit for the /per- 
formance of service as a contract carrier by motor vehicle shall be issued by the commission 
without further proceedings “if any such carrier or a predecessor in interest was in bona fide 
operation as a contract carrier by motor vehicle on July 1, 1935:”’ No provision of the Inter- 
state Commerce Act confers express authority upon the commission to determine this jurisdic- 
tional question. 

The Shields case was also so cited in Gray v. Powell, 314 U.S. 402, at 411 (1941), which con- 
cerned a determination of ‘ under the Bituminous Coal Act of 1937, 50 Stat. 72, 
ch. 127, rg U.S.C. § 828, This statute ceased to be effective on April 26, 1943. While the act 
contation seett: sucess to St eee ee Deer oe oe 

express provision in the act intrusting the Bituminous Coal Commission 

with authority to make “prodecn™ determinations. Section 4-A of the act, to be sure, specif- 
power upon the commission to rule upon applications by producers for ex- 

emption from the act, but that provision failed to specify expressly the power to make “pro- 
ducer” determinations as such, at least in the express manner apparently demanded under the 
test set up by the Circuit Court of Appeals for the Tenth Circuit in the Utah Copper opinion. 

18 309 U.S. 251 (1940). 3 317 U.S. sor (1943). 

18 307 U.S 125 (1939). 104 322 U.S. 113 (1944). 

5 Section 3 of the act—33 U.S.C. § 903—(the section entitled “Coverage”) specifically 
excludes members of a crew from compensation benefits. 


1% 33 U.S.C. 919 (a), 921. 
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First, it was concerned with the same statute under which Crowell v. 
Benson arose, thus suggesting that when the Court fails to find a constitu- 
tional issue, jurisdictional determinations are treated in the same manner 
as other determinations.’ Second, it was written by Mr. Chief Justice 
Hughes who had been the author of the Shields opinion, as also of the 
majority opinion in Crowell v. Benson, a clear indication that in the Shields 
opinion the Chief Justice did not purport to establish any rule such as the 
circuit court in the Utah Copper case professed to find therein. 

The Rochester Telephone case, a landmark of administrative law because 
of its demolition of the so-called “‘negative order’’ doctrine, has some bear- 
ing on the subject here in question. Under an exemption provision of the 
Federal Communications Act of 1934’ the Federal Communications 
Commission shall not have jurisdiction with respect to “any carrier en- 
gaged in interstate or foreign communication solely through physical con- 
nection with the facilities of another carrier not directly or indirectly con- 
trolling or controlled by, or under direct or indirect control with, such 
carrier.” Without citing any specific statutory provisions in support, Mr. 
Justice Frankfurter held that determinations of the jurisdictional ques- 
tion of “control” under that provision were committed to the commis- 
sion.*”® Although the Communications Act contains detailed provisions 
concerning the powers of the commission and the requirement of hear- 
ings,”° no express language is contained in that act conferring authority 
upon the commission concerning determination of the jurisdictional issue 
which was involved in the Rochester case. 

The same is true with respect to Endicott Johnson v. Perkins, involving 
a subpoena issued by the Secretary of Labor pursuant to the Walsh- 
Healey Act.™ It was held in that case that the principle of administrative 
finality includes the Secretary’s determination of coverage under that act. 
Again, the statute contains no express language specifically intrusting the 
Secretary with authority to determine the jurisdictional question of cov- 
erage.” And it should be noted that in the recent case of National Labor 

197 See also Hagens v. United Fruit Co., 135 F. 2d 842 (1943); Schantz v. American Dredg- 
ing Co., 138 F. 2d 534 (1943). 

108 § 2 (b) (2); 48 Stat. 1065 (1934), 47 U.S.C. § 152 (b) (2). 

109 307 U.S. 125, at 145 (1939). 


10 See e.g. 47 U.S.C. §§ 154 (i), 213 (a), 213 (f), 214 (d), 215, 221 (a); see also § 221 (c) 
concerning classification of property of carriers engaged in wire telephone communication. 

™1 49 Stat. 2036 (1936) 41 U.S.C. § 35. 

«12 The only provisions concerning the authority of the Secretary under the act are sections 


4and 5 (41 U.S.C. §§ 38 and 39), neither of which, however, is specifically concerned with the 
question of coverage. Another recent Supreme Court decision in which despite the absence of 
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Relations Board v. Hearst Publications,** which involved an “employee” 
determination by the National Labor Relations Board—a determination 
similar to the “employee” determinations under the Railroad Retirement 
Act—the Supreme Court, citing among others its opinions in Gray v. 
Powell, South Chicago Coal & Dock Co. v. Bassett, and Rochester Telephone 
Corp. v. United States, held that “the question who is an employee under 
the Act . .. . ‘belongs to the usual administrative routine’ of the Board,” 
and that “the Board’s determination that specified persons are ‘employ- 
ees’ under this Act is to be accepted if it has ‘warrant in the record’ and a 
reasonable basis in law.” The Supreme Court did not even mention the 
concept of “jurisdictional facts.” 

Clearly, there is no such special rule in the field of judicial review with 
respect to “jurisdictional questions,” as was contended for by the Circuit 
Court of Appeals for the Tenth Circuit in Utah Copper Co. v. Railroad 
Retirement Board. In fact, in a more recent opinion which involved an 
“employer” determination by the Railroad Retirement Board (Duquesne 
Warehouse Co. v. Railroad Retirement Board™), the District Court for the 
Southern District of New York, though referring to the decision in the 
Utah Copper Co. case (and citing Crowell v. Benson), held specifically that: 

If the findings of fact which form the basis for the determination that Duquesne is 
an “employer” within Section 1 (a) of the Retirement Act are supported by substantial 


evidence, it is clear from reading the Act and the Regulations promulgated under the 
Act that the Board has jurisdiction. 


“Employer” and “employee” determinations under the Railroad Retire- 
ment Act, it appears, do not differ with respect to the board’s authority 
from any other determination to be made in the administration of the 
Railroad Retirement Act. For the eligibility for, and the amount of, 
awards under the Railroad Retirement Act are necessarily dependent up- 
on “employer”’ as well as “employee” determinations."* Such determina- 


express statutory language an incidental question of jurisdiction, at least implicitly, was held 
covered by the principle of administrative finality, is the case of Swift & Co. v. United States, 
316 U.S. 216, at 230, 231 (1942) (determination as to what constitutes “transportation” within 
the meaning of the Interstate Commerce Act; the only statutory language of the act dealing 
with the authority exercised by the commission in that case (§ 15 (1)), is directed to authoriz- 
ing determinations with respect to the reasonableness of a carrier practice). 


™3 322 U.S. 111, 130, 131 (1944). 

"456 F. Supp. 87, 89 (1944). 

5 Section 2 (a) of the Railroad Retirement Act of 1937 (the provision determining “eligi- 
bility” for “annuities”) requires that the individuals shall have been “employees”; and, as 
mentioned, the term “employee” is in turn defined (in section 1 (b) ) by reference to the term 
“employer” (defined in section 1(a)). The “pensions” payable under section 6 of the act are 
to be paid to certain individuals who were on the pension or gratuity roll of an “employer.” 
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tions are therefore necessary in order to enable the board to carry out the 
mandate of Congress to administer the railroad retirement legislation, and 
the statutory provisions referred to™* as the basis for applying the doc- 
trine of administrative finality to the board’s determinations generally, 
are oll-compechensive. and. do not permit ~ exclusion of “jurisdictional 
questions.”’ 


EVIDENCE BEFORE ADMINISTRATIVE AGENCIES 


As mentioned, problems concerning evidence have arisen in litigation 
under the Railroad Retirement Act. The problem as to whether, and to 
what extent, rules of evidence must be observed by an administrative 
agency, promises to become one of the most significant questions in the 
field of administrative law. With the constant expansion of the field of 
administration and with its assumption of an increasing number of varied 
types of functions, the question of evidence is bound to arise under many 
different circumstances. Peculiar to Anglo-American law due to the ab- 
sence in so-called civil law countries of any comparable system of rules of 
evidence, the problem of evidence in most instances must be considered by 
the courts without the support of direct statutory language. Different from 
the question as to the scope of the judicial review of administrative ac- 
tions, express language on the question of evidence is found only in a very 
limited number of federal statutes."’ For example, a specific provision that 
the “rules of evidence prevailing in courts of law or equity shall not be 
controlling” was included in the Railroad Unemployment Insurance Act 
and the National Labor Relations Act;™ section 15 (b) of the Natural 
Gas Act™® specifies that in the conduct of all hearings, investigations, and 
proceedings under the act the “technical rules of evidence need not be ap- 
plied”; and the Social Security Act, as amended,’ is especially explicit on 
the subject in question by providing not only (in section 205 (b)) that 

“evidence may be received at any hearing before the Board even though 
inadmissible under rules of evidence applicable to court procedure,” but 
‘ by further specifying (in section 205 (c)) that the records maintained 


+ Supra, pp. 39-41. 


‘17 Express provisions freeing the commissions from the rules of evidence are contained in 
many of the state workmen’s compensation statutes. 


™8 § 5 (e) of the Railroad Unemployment Insurance Act (52 Stat. 1100 (1938) 45 U.S.C. 
§ 355 (e)); § 10 (b) of the National Labor Relations Act (49 Stat. 453 98s) ag U.S.C. § 
160 (b) ). The provision of the National Labor Relations Act was considered and interpreted in 
humerous court decisions 

189 52 Stat. 830 (1938) 15 U.S.C. § 7170. 


1° 53 Stat. 1369 (1939) 42 U.S.C. §§ 40s (b) and (c). 
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by the Social Security Board of the amounts of the wages paid to each in- 
dividual and of the periods in which such wages were paid, ‘“‘shall be evi- 
dence, for the purpose of proceedings before the Board or any court, of the 
amounts of such wages and the periods in which they were paid, and the 
absence of an entry as to an individual’s wages in such records for any 
period onl be evidence that no wages were paid such individual in such 
peri 

Since such express language i is very rare in federal statutes, the courts. 
frequently have based their conclusion of the inapplicability of the strict 
common law rules of evidence upon statutory provisions of a more general 
character. Provisions establishing the substantial evidence rule or declar- 
ing that the jurisdiction of the administering officials shall include the 
power to make the rules of their own procedure have been construed to 
contain an implied sanction of the independence of such officials from the 
jury-trial rules of evidence. For example, the rule of the Federal Trade 
Commission Act limiting the scope of judicial review™ has been construed 
to permit admission of legally incompetent testimony.’ 

A general statement concerning the inapplicability of the technical ex- 
clusionary’ rules of evidence to proceedings before federal administrative 
agencies was made by Mr. Justice (now Chief Justice) Stone in the well- 
known Opp Cotton Mills case," which case, together with United States v. 
Darby, decided the same day (February 3, t941), upheld the constitu- 
tionality of the Fair Labor Standards Act of 1938. The Opp Cotton Mills 
case, a landmark in the field of public law because of its extensive discus- 
sion and modern interpretation of the problem of delegation of legislative 
powers, contains some discussion of the problem here under considera- 
tion. In connection with the question as to whether a finding of the Ad- 
ministrator of the Wage and Hour Division of the Department of Labor 

11 See 1 Wigmore, Evidence p. 44 (3d ed. 1940); for a discussion of the similar rule of New 


York law, see Benjamin, Administrative Adjudication in the State of New York p. 17: ff. 
(1942). 


122 Supra, note 28. 


193 Hills Bros. v. Federal Trade Commission, 9 F. 2d 481, 484 (1926); Arkansas Wholesale 
Grocers’ Ass’n v. Federal Trade Commission, 18 F. 2d 866 (1927); John Bene & Sons v. Federal 
Trade Commission, 299 Fed. 468, at 471 (1924): “.... evidence or testimony, even though 
legally incompetent, if of the kind that usually affects fair-minded men in the conduct of their 
daily and more important affairs, should be received and considered.” 


144 312 U.S. 126 (1941). 
5 312 U.S. 100 (1941). 
+ For a discussion of the comparative-law aspects of that problem, see the writer’s article, 


Delegation of Powers and Judicial Review, 36 Col. L. Rev. 871 (1936), 4 Selected Essays on 
Constitutional Law 316 (1938). 
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was supported by substantial evidence (the Fair Labor Standards Act 
contains a provision that “findings of fact by the Administrator when 
supported by substantial evidence shall be conclusive”), objection had 
been made by the petitioners to the class of evidence included in the rec- 
ord, such as statistical publications by the Bureau of Labor Statistics, 
the Interstate Commerce Commission, the Federal Trade Commission, 
and the Wage and Hour Division. Rejecting the petitioners’ argument, 
Mr. Justice Stone stated :*”” 

The argument of petitioners is not that the record contains no evidence supporting 
the findings but rather that this class of evidence must be ignored because not compe- 
tent in a court of law. But it has long been settled that the technical rules for the ex- 
clusion of evidence applicable i in jury trials do not apply to proceedings before federal 


administrative agencies in the absence of a statutory requirement that such rules are 
to be observed [citing cases.]"* 


That the common law rules of evidence, on general principles, should 
not be applied to inquiries of fact determinable by administrative tribu- 
nals has often been the subject of discussion by legal writers. As stated by 
Wigmore,” there is no historical justification for applying the rules of 
evidence, for they grew up exclusively in jury trial and therefore do not 
apply “ex stricto jure” in any tribunal but a jury court. Numerous argu- 
ments of policy, also, are advanced against application of the rules of evi- 
dence, especially in the case of non-adversary administrative proceedings; 
the requirements of the rules of evidence are declared to be inconsistent 
with the prime objectives of administration, viz., the objectives of des- 
patch, elasticity, and simplicity ;**° because of the fact that administra- 
tive tribunals are composed of experienced professional men, habitually 
inquiring day after day into the same limited class of facts, an expert 


t™ At p. 155. 


128 See also United States-ex rel. Tisi v. Tod, 264 U.S. 131, 133 (1924), a deportation case, 
in which Mr. Justice Brandeis stated that in deciding wheth er a warrant of deportation should 
stand, the test is not “whether the evidence was such that, if introduced in a court of law, it 
would be held legally sufficient to prove the fact found.” 


9 Evidence (3d ed. 1940) vol. 1, p. 27. 


13° Final Report of the Attorney General’s Committee on Administrative Procedure 70 
(1941) see also Stephens, Administrative Tribunals and the Rules of Evidence (1933); Davis, 
An Approach to Problems of Evidence in the Administrative Process, 55 Harv. L. Rev. 364 
(1942), and 2 Vom Baur, Federal Administrative Law § 579 (1942); but see also Riedl, Should 
Rules of Evidence Govern Fact-Finding Boards? 23 Marq. L. Rev. 13 (1938). An interesting 
discussion of the problem here in question, with an examination of the applicability of certain 
specific rules of evidence, is furnished by Stephan, The Extent to Which Fact-Finding Boards 
Should be Bound by Rules of Evidence, 24 A.B.A.J. 630 (1938); see also Miller, Application of 
Rules of Evidence to Fact-Finding Boards, 17 Chicago-Kent L. Rev. 145 (1939). For a recent 
discussion see Merrill, Judicial Review of Administrative Proceedings, a Functional Prospectus, 
23 Nebr. L. Rev. 56, 64-68 (1944). 
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weighing of evidence can generally be counted upon, and therefore there 
is no justification for applying the rules of evidence, most of which are 
merely rules of caution designed to exclude possible sources of error; the 
courtroom rules of evidence are declared to be manifestly inappropriate 
for many of the administrative procedures which require investigative 
techniques; furthermore, it is suggested that imposition of the jury-trial 
system of evidence upon administrative tribunals could not be accom- 
plished without imposing the lawyers also upon them, a result which is 
believed by many to be very undesirable and inconsistent with the pur- 
poses and functions of administration.** 

Like most federal statutes, the Railroad Retirement Act does not con- 
tain any express language on the problem here under consideration.'** Of 
course, the necessity of accepting and relying upon various types of in- 
formal evidence is particularly apparent in the case of the “disbursing” 
agencies of the federal government which constantly handle large num- 
bers of small claims. Thus, the practice of the Railroad Retirement Board, 
as one of the federal “disbursing” agencies,"*? to accept informal evidence 
has been noted with approval by official reports and by legal scholars.**4 
In this respect the “Administrative Procedure Bill,’*** proposed by the 
American Bar Association, appears to be deficient. Section 6 (c) of the 
bill provides, concerning the “hearings” before the administrative agency 
contemplated by the bill, that: “The principles of materiality, probative 


force, and substantiality as recognized in judicial proceedings of an equit- 
able nature shall govern the proof, decision, and administrative or judicial 
review of all questions of fact.” While there seems to be a tendency to re- 
lax the common law-rules of evidence in procedures of an equitable nature, 
clearly no definite system has as yet emerged of rules of evidence as ap- 
plicable to equitable actions. True, certain qualifications of the common 
law rules of evidence have been noted in equity cases,** and on the basis of 


*# See Wigmore, op. cit. p. 36. 

'# The proposed “Railroad Social Insurance Act’’ (see supra, note 29) contains a specific 
provision (§ 406 (e)) that “Common law and statutory rules of evidence, including but not 
limited to rules excl excluding declarations of deceased persons and privileged communications, 
shall not be controlling.” 


«33 Other “disbursing” agencies of the federal government are the Veterans’ Administration, 
the Social Security Board, and the Employees’ C Commission . 


"4 See Final Report of the Attorney General’s Committee on Administrative Procedure pp. 
35-42, 70, 71, 308, 399 (1941); Davis, op. cit., supra, passim; Gellhorn, Federal Administrative 
Proceedings 79 (1941). 


+35 Supra, note 11. 


13 See, e.g., Wigmore, op. cit., supra, vol. 1, pp. 14 ff. 
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a “summary of evidence principles for a non-jury tribunal” as formulated 
by Wigmore, application of such qualified system to administrative agen- 
cies has been advocated.'*? However, the contents of any such system, if at 
all perceptible in the present state of legal development, seem to be ex- 
tremely vague, so that enactment of the “(Administrative Procedure Bill” 
apparently would fail to establish any unequivocal rule concerning evi- 
dence: before administrative agencies. And while it is true that section 
6 (c) of the bill specifically authorizes all agencies to “adopt procedures 
for the disposition of contested matters in whole or in part upon the sub- 
mission of sworn statements or written evidence subject to opportunity 
for .... cross-examination or rebuttal,” it would not appear desirable to 
apply any court rules on “materiality, probative force, and substantiality” 
(and therefore, possibly, of at least certain aspects of the hearsay rule) 
to the activities of the federal disbursing agencies. In fact, a modification — 
of the provisions of section 5 (e) of the Railroad Unemployment Insurance 
Act and of section 205 (b) of the Social Security Act would result from an 
enactment of the proposed bill. 

In the absence of specific language in the statute the courts have sanc- 
tioned the acceptance ‘by the Railroad Retirement Board of informal 
evidence, without requiring observance of any court rules of evidence. 
While the problem was passed upon sub silentio in numerous of the above- 
mentioned court decisions; in which board orders were upheld under the 
substantial evidence rule—for those orders had been based upon informal 
evidence—express discussions of the problem are contained in two court 
decisions, Ellers v. Railroad Retirement Board*® and Taylor v. Latimer, 
Railroad Retirement Board** In the latter case the plaintiff had com- 
plained that the “evidence before the board did not come up to the usual 
standards of a proper procedural inquiry,” because in determining wheth- 
er the plaintiff was “totally and permanently disabled for regular employ- 
ment for hire” within the meaning of the Railroad Retirement Act, the 
board had relied upon reports of a medical examination by the Veterans 
Facility at Excelsior Springs, Missouri. The court rejected that conten- 
tion, stating that “it needs no citation of authorities to suggest that the 


"37 Vanderbilt, The Technique of Proof before Administrative Bodies, 24 Ia. L. Rev. 464 
(1939). 


138 For a specific suggestion that administrative agencies disregard all exclusionary rules of 
evidence, see, ¢.g., Swancara, Exclusionary Rules of Evidence in Administrative Hearings 
(1939) 11 Rocky } Mt. L. Rev. 77 (1939). 


139 132 F. 2d 636 (1943). 
™4° 47 F. Supp. 236 (1942). 
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law contemplates informality in the proceedings before administrative: 
boards. The courts hold such boards only to the duty of receiving de- 
pendable and reliable evidence; that means, such as reasonable persons 
would rely upon as expressive of the truth.’”** ? 

The decision in the Ellers case is of general significance in the field of 
administrative law because of the reason which the court advanced for its 
conclusion that the board is not restricted by the rules of evidence ap- 
plicable in court proceedings. Reversing the lower court’ which had held 
that the evidence relied upon by the! board. in support of its decision. was 
insubstantial because it consisted of, reports, answers to questionnaires, 
and letters, none of which was under oath, whereas Ellers’ evidence con- 
sisted of affidavits, the Circuit Court of Appeals for the Second Circuit 
held that the district court was in error in drawing a distinction between 
sworn and unsworn evidence and in ascribing controlling weight to the 
former. Judge Swan, delivering the opinion ofthe circuit court, stated: 

Administrative agencies are usually not restricted to ‘the same rules of evidence as 
apply in court proceedings, even in the absence of an: express statutory provision on 
the subject. [citing authorities.) While the Board is given power to compel the: at- 
tendance of witnesses, administer oaths and take testimony, 45 U.S.C.A. § 228) (b) 4, 
its administration of the Acts is not confined to information obtained by testimony. 
The same section authorizes it to “make all necessary investigations in any matter in- 
volving annuities or other payments”; and to “require all employers and employees 
.... to furnish such information and records as shall be necessary for the administra- 
tion”’ of the Acts. If an employer wilfully refuses to make a report or knowingly reports 
false information he is subjected to severe criminal penalties by § 13 of the Act, 45 
U.S.C.A. § 228m. It is clear, therefore, that in adjudicating claims for annuities the 
Board is permitted to consider evidence which would be objectionable in a court of 
. law, and if it is of a kind on which fair-minded men are accustomed to rely in serious 
matters, it can support an administrative finding. See National Labor Relations Board 
v. Remington Rand, 2 Cir., 94 F. 2d. 862, 873.. The evidence received was of this char- 
acter. The weight to be accorded it was for the Board to determine 


By thus sanctioning not only the receipt of written statements general- 
ly, without regard to whether they would, as such, be admissible in a court 
under one of the exceptions to the hearsay rule, if properly introduced in 
accordance with the law of evidence, but also by sanctioning specifically 
the receipt of such written statements whether or not sworn to, the court 
efiectively freed the board of shackles, destructive of the purposes of the 
legislation, which would have been created if it had been required that the 
technical rules of evidence be observed by the board. It is interesting that 


4 At 238. 
1 44 F. Supp. 822 (1942). 143 132 F. ad at 639. 
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the court apparently was not satisfied with enunciating general principles, 
as is frequently done by courts in similar opinions, but that it based its 
conclusion on specific statutory language. Permission to consider evidence 
which would be objectionable in a court of law was seen by the court in the 
statutory provision (section 10(b) 4 of the act) by which the board is 
given power to “make all necessary investigations in any matter involving 
annuities or other payments” and to “require all employers and employ- 
ees .... to furnish such information and records as shall be necessary for 
the administration” of the acts. And the criminal sanctions provided in 
section 13 of the act for wilful refusals to make reports or knowingly re- 
porting false information were considered by the court to be a clear in- 
dication that the receipt of unsworn evidence was contemplated by the 
act. This manner of reasoning by the court is novel to some extent in that, 
in an eminently proper way, it relates the problem of evidence before the 
administrative agency to the latter’s general investigatory powers, such 
approach demonstrating a clear perception of the nature of the adminis- 
trative process. The decision in the Ellers case thus acquires distinction as 
an important pronouncement in the general development of adminis- 
trative law, beyond its immediate function of construing a specific statu- 
tory enactment. 


CONCLUSION 
Certain conclusions are suggested by the above discussion. While, as 


stated, the controlling importance of the specific statutory material has 
been characteristic of the development of American administrative law, 


certain general principles nevertheless seem to be in the process of crystal- 


lization. Our discussion of court decisions under the Railroad Retirement 
Act concerning the issues of judicial review and of evidence has shown that 
even in the absence of specific language in the statute certain elementary 
rules are likely to be adopted by the courts. Both principles here involved, 
the principle limiting the scope of judicial review and the principle as to 
the inapplicability of the rules of evidence, are basic rules which deeply 
affect the very foundation of administrative law itself. As generally recog- 
nized, it is the function of administrative law to determine the proper co- 
ordination between administrative matters and traditional principles of 
law, by regulating the scope and the appropriate limits of administration 
and by prescribing the proper relationship between rules of law and the 
modern scheme of administration. The extent to which courts may exer- 
cise reviewing functions over the administration, and also the question 
concerning the relationship between the common law rules of evidence 
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and the procedure before administrative agencies, thus are matters which 
_ go to the very heart of administrative law. The treatment given to those 
matters by the courts in the interpretation of the Railroad Retirement 
Act, without the assistance of express statutory language, demonstrates 
that the present-day approach of the courts to some of the basic issues of 
administrative law constitutes an expression of policy which is sound in 
that it grants proper status to the administrative determinations and in 
that it does not cripple the exercise of administrative functions by an at- 
tempt to force those functions into traditional common law concepts« If 
consistently developed in accord with such an approach, administrative 
law promises to become a means of effectuating, rather than a hindrance 
to, efficient administration. 





FEDERAL STATUTORY PROVISIONS RELATING 
TO PRICE SUPPORT FOR AGRICUL- 
TURAL COMMODITIES 


Rosert H. Sureips* 


S FAR during the war period, the demands for agricultural com- 


modities and their products, of course, have generally outrun sup- 
plies. As a result dt these war-time demands, prices for agricultural 

commodities have, in the main, been at or above the producer price-sup- 
port levels established by the War Food Administration and the Depart- 
ment of Agriculture. But, as War Mobilization Director Byrnes has re- 
cently indicated," supplies may soon exceed demands in the case of many 
commodities for which price support must be given. In order to sustain 
market prices and support levels under such conditions,” greatly increased 
price-support activity will undoubtedly be required. Techniques will 
have to be developed for supporting the prices of many commodities for 
which, because of the exceptional present demands, very little price-sup- 
port activity has heretofore been necessary, and many difficult problems 
of handling, storing, and disposing of the large stocks of commodities that 
will undoubtedly be acquired will have to be solved. The federal statutory 
provisions relating to price support for agricultural commodities, with 
which this paper deals, will thus be likely to have greatly increased sig- 
nificance in the near future and in the postwar period.‘ 

* Solicitor of the United States War Food Administration and of the Department of 
Agriculture. 

* Rep. to President by Director of War Mobilization, N.Y. Times, § 1, p. 41, cols. 7 and 8 
(Sept. 10, 1944), 90 Cong. Rec., Sept. 12, 1944, at 7761. 

? For an excellent discussion of the forces which will affect the postwar trend of farm prices, 


see a recent paper entitled “Agricultural Prices Following World War II,” by O. V. Wells, of 
the Bureau of Agricultural Economics, United States Department of Agriculture. 

3 The War Mobilization Director’s recent report to the President, referred to in note 1, 
supra, states that “. . . . it is estimated that compliance with this [price support] commitment 
may require an appropriation of as much as $2,000,000,000 in 1945.” 

4 The federal law which provides the basic au/hority for price support activities, which would 
involve consideration of the powers of the Commodity Credit Corporation, is not covered by 


this article. The discussion here given is limited to those federal statutory provisions which 


make price-supporting action mandatory or which direct the manner in which price- supporting 
action shall be carried out. Authority in federal law for carrying out price-support action 
through the Commodity Credit Corporation and other corporations preexisted the statutory 
provisions here discussed and, of course, was exercised prior to the enactment of these statutes. 
For discussions of the powers of the Commodity Credit Corporation, see. Hearings before the 
Subcommittee of the House Committee on Appropriations on the Agriculture Department ap- 
propriation bill for 1945, 78th Cong., 2d Sess. (1944) 1250-1256, and Hearings before the 
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The federal statutes dealing with price support for agricultural com- 
modities fall into fwo main classes: First, there are the laws dealing direct- 
ly with price-support operations and, second, there are the laws dealing 
indirectly with price-support operations. These latter laws operate in 
three ways: (1) They place limitations on the disposal of government- 
owned or controlled stocks of agricultural commodities; (2) they regulate 
the marketing and affect the production of agricultural commodities; ahd 
(3) they encourage increased consumption of agricultural commodities. 

The laws dealing directly with price-support operations tend to divide 
the agricultural commodities (some 166 in all) into three groups: (1) the 
so-called basic commodities, (2) the so-called Steagall commodities, and 
(3) other commodities. The basic commodities are corn, wheat, cotton, to- 
bacco, rice, and peanuts for nuts.’ The Steagall commodities are those as to 
which the United States Secretary of Agriculture or War Food Adminis- 
trator has requested an expansion of production for war purposes and has 
made public announcement to that effect under the provisions of the so- 
called Steagall Amendment.® The Steagall commodities are: Hogs, eggs, 


Joint Committee on Reduction of Non-Essential Federal Expenditures (Byrd Committee), 
78th Cong., rst Sess. (1943), Part 8, 2488-2494. See Hearings before the House Committee on 
Banking and Currency on H.R. 2725, 78th Cong., rst Sess. (1943) 27-63, for a collection of 
legal materials, including the charter, relating to the Commodity Credit Corporation. For 
resumés of the Corporation’s activities see Reports of President of Commodity Credit Corpora- 
tion for fiscal years 1940-43, inclusive. 

5 While the basic commodity loan legislation (see note 9, infra) and the Steagall Amendment 
(see note 6, infra), in enumerating the basic commodities, speak only of “peanuts,’’ peanuts for 
oil have been consistently treated for price-support purposes as a nonbasic commodity. This 
distinction between peanuts for nuts and peanuts for oil is in accord with the Congressional in- 
tention. See, e.g., statements of Senator Russell and Representative Pace, 87 Cong. Rec., 9950, 
gors (1941), made on the floor of the Senate and the House, respectively, in connection with 
their sponsorship of peanut loan legislation. The same distinction has been made for price- 
control purposes. See note 24, infra. 

® The so-called Steagall Amendment is as follows; 

“Sec. 4. (a) Whenever during the existing emergency the Secretary of Agriculture finds it 
necessary to encourage the expansion of production of any non-basic agricultural commodity, 
he shall make public announcement thereof and he shall so use the funds made available under 
section 3 of this Act [funds which the Commodity Credit Corporation is authorized to borrow 
on the credit of the United States], or otherwise made available to him for the disposal of agri- 
cultural commodities, through a commodity loan, purchase, or other operation, taking into 
account the total funds available for such purpose for all commodities, so as to support, during 
the continuance of the present war and until the expiration of the two-year period beginning 
with the 1st day of January immediately following the date upon which the President by proc- 
lamation or the Congress by concurrent resolution declares that hostilities in the present war 
have termjnated, a price for the producers of any such commodity with respect to which such 
Oe ee 
for. The comparable price for any such commodity shall be determined and used by the Secre- 
tary for the purposes of this section if the production or consumption of such commodity has 
so changed in extent or character since the base period as to result in a price out of line with 
parity prices for basic commodities. Any such commodity loan, purchase, or other operation 
which is undertaken shall be continued until the Secretary has given sufficient public announce- 
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chickens (with certain exceptions) ond turkeys, milk and butterfat, dry peas 
of certain varieties, dry edible beans of certain varieties, soybeans for oil, pea- 
nuts for oil, flaxseed for oil, American-Egyptian cotton, potatoes, and cured 
sweet potatoes.’ Among the 140 or so other agricultural commodities for 
which support prices have been announced are wool, naval stores, American 
hemp, sugar beets, sugarcane, black-eye peas and beans, certain fruits for 
processing, certain vegetables for processing, barley, grain sorghums, rye, Sea 
Island cotton, certain vegetable seeds, winter cover crop seeds, and hay and 
pasture seeds.* 

The law provides® that farm prices of the basic commodities shall be 


ment to permit the producers of such commodity to make a readjustment in the production of 
the commodity. For the purposes of this section, commodities other than cotton, corn, wheat, 
tobacco, peanuts, and rice shall be deemed to be non-basic commodities.” Act of July 1, 1941 
an een Be Stat. seh oe), 56 Stat. 768 (1942), 15 U.S.C. § 713a-8(a) (Supp. ITI). 

The powers, functions, and duties of the Secretary of Agriculture under the amendment and 
under other statutes relating to price support for agricultural commodities were among those 
transferred to the War Food Administrator. See Executive Order No. 9334 of April 19, 1943, 
8 Fed. Reg. 5423 (1943). 


7See War Food Administrator’s proclamation of May 4, 1944, 9 Fed. Reg. 4837 (1944). 
Previous announcements were made by the Secretary of Agriculture on August 29, 1941, 6 
Fed. Reg. 4644 (1941), January 15, 1942, 7 Fed Reg. 422 (1942), and November 28, 1942, 7 
Fed. Reg. 9986 (1942), and by the War Food Administrator on September 8, 1943, 8 Fed. Reg. 
12524 (1943). 


8 See War Food Administrator’s announcement of 1944 support prices; United States De- 
partment of Agriculture press release of March 4, 1944, and Sen. Rep. No. 922, 78th Cong., 2d 
Sess. (1944) 69. 


* Basic commodity loan legislation is found in section 8 of the Stabilization Act of 1942, 56 
Stat. 767 (1942), 50 U.S.C. App. § 968 (Supp. III), as amended by the Stabilization Extension 
Act of 1944, Pub. L. No. 383, 78th Cong., 2d Sess. (June 30, 1944) § 204 as amended by the 
Surplus Property Act of 1944, Pub. L. No. 457, 78th Cong., 2d Sess. (Oct. 3, 1944) § 37, andin 
section 302 of the Agricultural Adjustment Act of 1938, 52 Stat. 43 (1938), 7 U.S.C. § 1302 
(1940). Section 8(a) of the Stabilization Act of 1942, as amended, is as follows: 

“Sec. 8. (a) The Commodity Credit Corporation is authorized ‘and directed to make avail- 
able upon any crop of the commodities cotton, corn, wheat, rice, tobacco, and peanuts har- 
vested after December 31, 1941, and before the expiration of the two-year period beginning 
with the 1st day of January immediately following the date upon which the President by proc- 
lamation or the Congress by concurrent resolution declares that hostilities in the present war 
have terminated, if producers have not disapproved marketing quotas for such commodity for 
the marketing year beginning in the calendar year in which such crop is harvested, loans as 
follows: 


“(1) To cooperators (except cooperators outside the commercial corn-producing area, in the 
case of corn) at the rate in the case of cotton of 92} per centum [except with respect to cotton 
crops harvested after December 31, 1943, but not with respect to cotton crops planted after 
1944, 95 per centum] and at the rate in the case of the other commodities of 90 per centum, of 
the parity price for the commodity as of the beginning of the marketing year; 

“(2) To cooperators outside the commercial corn-producing area, in the case of cdrn, at the 
rate of 75 per centum of the rate specified in (1) above; 

(3) To noncooperators (except noncooperators outside the commercial corn-producing 
area, in the case of corn) at the rate of 60 per centum of the rate specified in (1) above and only 
on so much of the commodity as would be subject to penalty if marketed,” 

See note 26, infra for a brief explanation of the meaning of “parity.” 
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supported by producer loans at 90 per cent of parity in the case of corn, 
‘wheat, tobacco, rice, and peanuts for nuts, and 92} per cent of parity in 
the case of cotton (except with respect to cotton harvested after 1943 but 
planted before 1945, 95 per cent of parity**): These loans must be con- 
tinued for at least two years after the war. When acreage allotments and 
marketing quotas are in effect under the Agricultural Adjustment Act of 
1938, these rates are available only to cooperating farmers, and non-co- 
operators are entitled to loans only on that part of their production in 
excess of the quota and at only 60 per cent of the rate applicable to coop- 
erators. In the case of corn outside the commercial corn-producing area," 
the applicable loan rate to cooperators is only 75 per cent of the rate in the 
area, and no loans are required to be made to non-cooperators outside the 
area. The law also provides that none of the foregoing loans are required 
to be made if marketing quotas are proclaimed but are opposed by more 
than one-third of the farmers voting in the producer referendum.” 
The law as amended further provides that the loan rates referred to 
above are subject to such adjustment—not below 85 per cent of parity, 
however—as the President determines necessary ‘‘to prevent an increase 


' - in the cost of feed for livestock and poultry and to aid in the effective 


prosecution of the war.’”** The 1943 wheat and corn loan rates were ad- 
justed to 85 per cent of parity pursuant to this provision. The 1944 wheat 
loan rate, originally so adjusted to 85 per cent of parity, has now been re- 
stored to the go per cent level. 


© Section 37 of the Surplus Property Act of 1944, note 9, supra, which increases the loan 
rate on the 1944 cotton crop from 92$ percent to 95 percent of parity, reads as follows: 

“(a) Section 8(a)(1) of the Stabilization Act of 1942, as amended (relating to loans upon 
certain agricultural commodities), is amended by striking out ‘at the rate in the case of cot- 
ton of 92$ per centum’ and inserting in lieu thereof ‘at the rate in the case of cotton of 95 per 
centum.’ 

“(b) The amendment made by this section shall be applicable only with respect to crops 
harvested after December 31, 1943, but shall not apply to crops planted after 1944. In the case 
of loans made under such section 8 upon any of the 1944 crop of cotton before the amendment 
made by this section takes effect, the Commodity Credit Corporation is authorized and di- 
rected to increase or provide for increasing the amount of such loans to the amount of the loans 
which would have been made if the loan rate specified in the amendment made by this section 
had been in effect at the time the loans were made.” 


™ The commercial corn-producing area, as defined by section 301(b)(4)(A) of the Agricul- 
tural Adjustment Act of 1938, 7.U.S.C. § + gor(b)(a)(A) (1940), includes all counties in which 
the average production of corn (excluding corn used as silage) eae ke eS ae 
immediately preceding the calendar year for which such area is determined, after adjustment 
for abnormal weather conditions, is four hundred and fifty bushels or more per farm and four 
bushels or more for each acre of farm land in the county. See also section 301(b)(4)(B) of the 
act. 


1255 Stat. 205 (1941), 7 U.S.C. § 1330(10) (Supp. IID), and 56 Stat. 767 (1942), 50 U.S.C. 
App. § 968(a) (Supp. IIT). 


"3 56 Stat. 768 (1942), 50 U.S.C. App. § 968(c) (Supp. III). 
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Prices for some of the basic commodities have been supported at various 
levels by producer loans since 1933. Since the enactment of the Agricul- 
tural Adjustment Act of 1938, the law has specified the levels at which 
these loans should be made. The rate of price support has been changed 
by administrative or Congressional action from time to time. Soon after 
the war in Europe began, the Congress fixed the loan rates on commodi- 
ties produced through the calendar year 1946 at 85 per cent of parity." 
With the enactment of the Stabilization Act of 1942, these rates were 
raised from 85 per cent to go per cent of parity and were made applicable 
for at least two years after the war. The loan rate on cotton was increased 
on June 30, 1944, by the Stabilization Extension Act of 1944, to 92} per 
cent of parity and, with respect to cotton in 1944, as just indicated, was 
increased on October 3, 1944, by the Surplus Property Act of 1944, to 95 
per cent of parity.’ In addition, Congress has by the Stabilization Ex- 
tension Act directed the President” to take “‘all lawful action” through 
any agency of the government to assure to producers of the basic com- 
modities the higher of (1) the parity price or (2) the highest price (ad- 
justed for grade, location, and season) received between January and 
September, 1942." 
_ The provisions of the Stabilization Extension Act of 1944 have raised 
questions as to the status of the mandatory loan rates. The Congress had 
before it, while the Stabilization Extension Act was being considered, a 


provision increasing the loan rates on all the basic commodities to 95 per 


4 55 Stat. 205 (1941) as amended by 55 Stat. 860 (1941), 7 U.S.C. § 1330 (Supp. III). 

*5 See notes 9 and 10, supra. 

6 This requirement will be effective only through June 30, 1945, unless the Stabilization 
Act of 1942 is further extended. See section 6 of that act, as amended by section 203 of the 
Stabilization Extension Act of 1944. 

17 This provision is as follows: 

“EGR. B.2<2 The President, acting through any department, agency, or office of the Gov- 
ernment, shall take all lawful action to assure that the farm producer of any of the basic agri- 
cultural commodities (cotton, corn, wheat, rice, tobacco, and peanuts) and of any agricultural 
commodity with respect to which a public announcement has been made under section 4(a) of 
the Act entitled ‘An Act to extend the life and increase the credit resources of the Commodity 
Credit Corporation and for other purposes,’ approved July 1, 1941, as amended (relating to 
supporting the prices of nonbasic agricultural commodities), receives not less than the higher 
of the two prices specified in clauses (1) and (2) of this section (the latter price as adjusted for 

gross inequity).” Stabilization Act of 1942, as amended by Stabilization Extension Act of 1944, 
Pub. L. No. 383, 78th Cong., 2d Sess. (June 30, 1944) § 201(b). 

The prices specified in clauses (r) and (2) of the section are: (1) the parity or comparable 
price (adjusted for grade, location, and season) for the commodity; or (2) the highest price re- 
ceived by producers for the commodity between January 1 and September 15, 1942 (adjusted 
for grade, location, and season), or, if the market for the commodity was inactive during the 
latter half of such period, a price in line with the prices during such period of other commodities 
produced for the same general use. These prices appear in the Monthly Price Report of the 
Bureau of Agricultural Economics, Agricultural Prices, June 29, 1944, 19-24. 
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cent of parity."* However, the legislation then enacted increased only the 
cotton loan rate and provided that the President should take all lawful 
action to assure to farm producers of the basic commodities not less than 
the prices just referred to. It seems clear that this general legislative di- 
rection to the President did not change the mandatory loan rates on basic 
commodities. These rates are specifically fixed by that statute at 92} per 
cent of parity for cotton and go per cent of parity for the other basic com-_ 
modities. Moreover, the mandatory loan rate with respect to cotton in 
1944 was increased to 95 per cent of parity by the Surplus Property Act 
of 1944 but the loan rates with respect to the other basic commodities were 
not changed. This view is further confirmed by the fact that the War 
Food Administration has recently announced 100 per cent of parity pur- 
chase programs, under certain conditions, with respect to cotton and wheat 
for the 1944 crops, whereas the loan rates remain at the statutory levels." 

With respect to the Steagall commodities—hogs, eggs, chickens and 
turkeys, milk and butterfat, dry peas of certain varieties, dry beans of cer- 
tain varieties, soybeans for oil, peanuts for oil, flaxseed for oil, American- 
Egyptian cotton, potatoes, and cured sweet potatoes—the law also pro- 
vides for price support for at least two years after the war, at not less than 
go per cent of the parity or comparable price. The provision just dis- 
cussed,** which directs the President to take all lawful action to assure 


producers the higher of the parity price or the highest price (adjusted for 
grade, location, and season) received between January and September, 
1942, is also applicable to the Steagal! commodities.” 

The Steagall Amendment provides that, whenever during the existing 


*® See H. R. Rep. No. 1698, 78th Cong., 2d Sess. (1944) 26. 
*9 U.S. Department of Agriculture press release of September 24, 1944. 
2° See note 17, supra. 


*1 In general, in connection with this mandate to the President, the War Food Administra- 
tion is taking all lawful action, within the limits of the funds available to it, to carry out the 
Congressional direction to assure the producers of the basic and Steagall commodities the prices 
referred to. Substantially all the three billion dollar borrowing power of the Commodity Credit 
Corporation is committed as a result of its current loan, purchase, and other operations, and 
price-support programs at higher than present levels could not be carried out unless consider- 
able additional funds were made available by the Congress. When the borrowing power of the 
Commodity Credit Corporation was last increased (57 Stat. 566, 15 U.S.C. § 713a-4 [Supp. 
TIT}) which was before the enactment of the Stabilization Extension Act of 1944, the need for 
additional funds to carry out this mandate obviously was not considered. The Congress has not 
had an opportunity since the enactment of the Stabilization Extension Act of 1944 fully to ap- 
See eds een Rea Ee ee ae 
ce ae possible effect of this direction to the 
President upon ceiling prices established under the Emergency Price Control Act of 1942, 56 
Stat. 23 (1942), as amended, 56 Stat. 767 (1942), 50 U.S.C. App. § gor et seq. (Supp. pais 
Pub. L. No. 383, 78th Cong., 2d Sess. (June 30, 1944). 





7o THE UNIVERSITY OF CHICAGO LAW REVIEW 


emergency the Secretary of Agriculture” finds it necessary to encourage 
the expansion of production of any non-basic agricultural commodity, he 
shall make public announcement thereof. Upon such finding and an- 
nouncement, the Secretary is required to use Commodity Credit Cor- 
poration and other funds available to him for disposal programs, through 
a commodity loan, purchase, or other operation, so as to support at not 
less than the specified level the price for the producers of the commodity 
with respect to which the announcement was made. This specified mini- 
mum price-support level. was originally 85 per cent of the parity or com- 
parable price. Under the amendment as originally enacted, the Secretary 
was required to continue the price support for any such commodity until 
he had given sufficient public announcement to permit producers to make 
readjustments in the production of the commodity. Just as the loan rate 
in the case of the basic commodities was increased from 85 per cent to go 
per cent of parity by the Stabilization Act of 1942, so the minimum-sup- 
port rate for Steagall commodities was increased by that act to not less 
than 90 per cent of the parity or comparable price. Also, the Stabilization 
Act of 1942 extended the duration of the support for Steagall commodities 
by providing that the support should continue for at least two years after 
the war. 

There are several points to be noted as to the methods by which prices 
of Steagall commodities may be supported. The law provides that prices 
may be supported “through a commodity loan, purchase, or other opera- 
tion.” It leaves the particular method for administrative determination. 
A variety of support mechanisms have been employed—commodity loans, 
as in the case of 1944 crop of American-Egyptian cotton, purchase pro- 
grams,” as in the case of eggs, and variations and combinations of these, 
as in the case of soybeans. Many of these operations have involved in- 
ventory takeouts, that is, commitments to processors or dealers to pur- 
chase inventories of commodities for which farmers were paid support 
prices or inventories of products, such as soybean oil and meal, made from 
commodities for which farmers were paid support prices. 

In addition, the marketing level at which price-support mechanisms 
are operative is left to administrative discretion. Thus, the price-support 

*2 Now War Food Administrator, see note 6, supra. : 

23 Section 2(e) of the Emergency Price Control Act of 1942, as amended by the Stabilization 
Extension Act of 1944, provides that, after June 30, 1945, no government corporation shall 


make any subsidy payments, or buy any commodities for the pur pose of selling them at a loss and 
thereby subsidizing directly or indirectly the sale of commodities, unless 


primarily to obtain necessary agricultural production do not appear to come within this pro- 
hibition. 
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mechanism may be operative at the farm level, the local market level, the 
sub-terminal or terminal market level, or at more than one level, depend- 
ing upon what is administratively most practicable. In most cases, opera- 
tions are carried out at more than one level.’ For example, with respect to 
the 1943 crop of Irish potatoes, loans were made to producers and to deal- 
ers who paid support prices, and purchase programs were carried out at 
both levels. 

It will be noted that the Steagall Amendment provides for price support 
at not less than the go per cent of the parity or comparable price level, and 
that it does not fiz the level, as does the loan legislation with respect to 
the basic commodities. In other words; the Steagall Amendment estab- 
lishes only a floor—go per cent of the parity or comparable price—below 
which a support mechanism may not operate, and leaves the way open for 
price support at a higher level if such action is necessary to get needed 
production. The levels of price support for Steagall commodities range 
this year from go per cent of parity for eggs and potatoes to about 130 
per cent of parity for milk and butterfat.** It follows from what has been 
said that the price support for Steagall commodities may vary from year 
to year or time to time, provided, of course, that at all times the price- 
support level is equal to at least 90 per cent of the parity or comparable 
price. In the case of soybeans, the support price was about ros per cent 
of the comparable price for the 1942 crop, about 110 per cent of the com- 
parable price for the 1943 crop, and is almost 125 per cent of the compar- 
able price for the 1944 crop. In the case of hogs, on the other hand, the 
trend of the support rate has been downward recently. Thus, while $13.75 
per cwt. was the support level announced for 200 to 240-pound hogs 
through September 30, 1944, $12.50 per cwt. was the level announced at 
the same time for the period beginning October 1, 1944. 

And this brings us to another question concerning price-support opera- 
tions for Steagall commodities: Must the support-price mechanism for a 
commodity be applicable across the board, so to speak, that is, to all 
grades and qualities of a commodity? Here again practical considerations 
have dictated the answer. The support-price mechanisms for Steagall 
commodities have been designed, to the fullest practicable extent, to sup- 
port the prices for producers of the commodity as grown and normally 
marketed at any location and at any time. However, in some cases the 
administrative officials have determined that the most practicable way 
to accomplish this objective, taking into account all factors of production, 

4 Peanuts are in a special category. See note 5, supra. The level of producer price support 


for 1944 crop peanuts, both for nuts and for oil, is close to roo percent of the party price of 
peanuts for nuts and about 200 per cent of the comparable price of peanuts for oil. 
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storage, marketing, and so forth, is by supporting only certain grades or 
qualities of a commodity. For example, last year with respect to Irish 
potatoes loan rates were based on the percentage of U.S. No. 1 potatoes 
in the lot, and loan rates on U.S. No. 2 potatoes were stated in terms of a 
percentage of the U.S. No. 1 loan rate. It seems reasonable to conclude 
that, so long as the support program, to the fullest practicable extent, 
enables the producer to receive the support price for the commodity in 
the form or condition in which it is normally marketed by producers, the 
requirements of the Steagall Amendment are satisfied. 

These questions concerning price-support operations for Steagall com- 
modities suggest still another, namely: Under the Steagall Amendment 
is each individual farmer to be guaranteed the support price on each day 
that he markets the commodity? To assure the attainment of this objec- 
tive, it would be necessary throughout the marketing season to have mar- 
keting and storage facilities adequate to handle all Steagall Amendment 
commodities at every point where such commodities are marketed by 
farmers. Experience demonstrates that facilities are not now available to 
this extent. Accordingly, as indicated above, the Department must do the 
best it can with the facilities available. Thus, where local storage facilities 
are inadequate, producer loan programs may be supplemented by pur- 
chase programs and by loans and purchases at subterminal and terminal 
market levels, all such operations being calculated to assure the announced 
support prices to farmers. 

Still another question is the extent to which seasonal adjustments in 
support prices may be made. In the case of non-perishable commodities 
produced on an annual crop basis, supporting the price at the required 
level, as determined as of the beginning of the marketing year, meets the 
Department’s obligations under the Steagall Amendment, since the bulk 
of such a commodity has been produced and is available for marketing at 
that time. This view of the requirements of the Steagall Amendment is 
consistent with the specific provisions of the basic commodity loan legisla- 
tion, which fix loan rates for the basic commodities in relation to parity 
prices determined as of the beginning of the marketing year. In the case 
of commodities produced the year round, as well as other commodities, 
adjustments in the support price in order to reflect either normal or other- 
wise desirable seasonal variations in the prices received by farmers con- 
stitute reasonable action under the Steagall Amendment. 

In brief, then, the Steagall Amendment requires that, to the fullest 
practicable extent, each farmer be given the opportunity to receive sup- 
port prices for his production of Steagall commodities. This vbligation of 
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the Department under the Steagall Amendment was re-emphasized by 
the Congress in the Act of February 28, 1944,"5 in which it was again de- 
* clared to be the duty of the Department to carry out fully its commit- 
ments to producers under the Steagall Amendment. 

There are two other matters which should be mentioned. First, that 
the Steagall Amendment provides for supporting Steagall commodities 
at parity prices or comparable prices, whichever are applicable with re- 
spect to the particular commodity. Parity price is, in brief, a price which 
will give to the commodity a purchasing power, in terms of articles ordi- 
narily purchased by farmers, approximately equivalent to its purchasing 
power in a particular base period.* The law provides that the comparable 
price for any commodity shall be determined and used if the production 
or consumption of the commodity has so changed in extent or character 
since the parity base period as to result in a price out of line with parity 
prices for basic commodities. Comparable prices have been established 
for soybeans, peanuts for oil, and dry peas, and support price operations 
based on comparable prices are now in effect with respect to these com- 
modities.*7 

45 58 Stat. 106 (1944), Pub. L, No. 240, 78th Cong., 2d Sess. (February 28, 1944).§ 2, which 
reads as follows: 

“In cases where producers have expanded or hereafter expand production of nonbasic agri- 
cultural commodities pursuant to any public announcement made under section 4(a) of the 
Act entitled ‘An Act to extend the life and increase the credit resources of the Cremmodity 
Credit Corporation and for other purposes,’ approved July 1, 1941, as amended, it shall be the 
duty of the Secretary of Agriculture or the War Food Administrator through loans, purchases, 
ne Neves oon res OS Sie rae Se? er cere ene mites we 
such producers. In order to carry out the purposes of this section, the Secretary of Agriculture 
or the War Food Administrator shall use such of the funds available for carrying out the pro- 
visions of such section 4(a) as may be necessary, and such funds are hereby made available for 
such purpose.’ 

#6 Section 3or(a)(z) of the Agricultural Adjustment Act of 1938, §2 Stat. 38 (1938), 7 U.S.C. 


prices for any agricultural commodity, shall be that price for the 


the cath of oll cansmaddilea fax cick the kame sailed tha beusa Aniaat 1909 to July 1914, 
which will also reflect current interest payments per acre on farm indebtedness secured by real 
estate, tax payments per acre on farm real estate, and freight rates, as contrasted with such in- 
terest payments, tax payments, and freight rates during the base period. The base period in 
case of all agricultural commodities except tobacco shall be the period August 1909 to July 
1914. In the case of all kinds of tobacco except Burley and flue-cured such base period shall be 
the period August 1919 to July 1929, and, in the case of Burley and flue-cured tobacco, shall 
no Sie pesto’ Sule come <i: Dey casey marcas Gat te Sage semnne see bare. aeniet 
shall be used in allocating any funds appropriated 1940.’ 

See Sections 2 and Se ofthe Agricultural Adjustment Act (933), 48 Sta. 32 (1933), 49 
Stat. 762 (1935), 7 U.S.C. § 602, 608e (1940). See also “Parity Prices: What They Are odin 
They Are Calculated” (Bureau of Agricultural Economics, June 30, 1942), passim. 

27 See section 3(b) of the Emergency Price Control Act of 1942, 56 Stat. 27 (1942), so U.S.C. 
App. § 903(b) (Supp. III), which provides for the determination and use of comparable prices, 
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A second matter to be noted: is the kind of conditions which the law 
permits to be attached to price-support benefits.** Here, too, the law is 
not explicit. The Steagall Amendment provides for continuing price sup- 
port for a two-year period after the war, when the need for increased pro- 
duction will probably have decreased considerably. Since the purpose of 
the two-year provision was to enable farmers to readjust their produc- 
tion to normal by the close of the two-year period, it is reasonable to con- 
clude that production-adjustment conditions related to changes in pro- 
duction needs may be imposed.*® This would make the position of the 
Steagall commodities comparable to that of the basic commodities, on 
which loans at the full rate are made only to cooperating producers when 
marketing quotas are in effect. Adequate notice of such conditions would 
be required, of course. Actually no such production-adjustment condi- 
tions have yet been imposed. 

With respect to price support for agricultural commodities other than 
the basic commodities and the Steagall commodities, section 4(b) of the 
Act of July 1, 1941,*° declares it to be the policy of the Congress that 
lending and purchase operations of the Department shall be carried out 
so as to bring the price and income of the producers of non-basic non- 
Steagall commodities to a fair parity relationship with the basic and the 
Steagall commodities, to the extent that funds for such operations are 
available, after taking into account the operations with respect to basic 
in lieu of parity prices, in connection with price ceilings on agricultural commodities and prod- 
ucts thereof. Comparable prices for seventeen commodities, including soybeans, peanuts for 


oil, and dry peas, have been established pursuant to this provision. See Monthly Price Report 
of the Bureau of Agricultural Economics, Agricultural Prices, September 29, 1942, 26-29. 


28 Section 2(m) of the Emergency Price Control Act of 1942, added by the Stabilization 
Extension Act of 1944, provides that unauthorized conditions shall not be imposed on pay- 
ments with respect to the production or sale of agricultural commodities or in contracts for the 
purchase of such commodities. However, conditions reasonably related to the objective of the 
particular program would seem to be authorized. 


*° The Steagall Amendment originally provided that price support operations should be 
continued until producers were given sufficient notice to readjust their production. 55 Stat. 
498 (1941). It still contains this provision, in addition to the provision that prices shall be sup- 
writ ie ces Ue vines chee Oe Cer As amended by 56 Stat. 768 (1942), 15 U.S.C. C§ 

7138-8(a) (Supp. IIT). 

3° Section 4(b) is as follows: 

ne eee 
chase operations of the Department of Agriculture (other than those referred to in subsection 
(a) ) shall be carried out so as to bring the price and income of the producers of non-basic com- 
modities not covered by any such public announcement to a fair parity relationship with other 
commodities, to the extent that funds for such operations are available after taking into ac- 


such publi bring supplies 
mand,” Act of July 1, 1941, 55 Stat. 498 (1941), 15 U.S.C. § 713a-8(b) (Supp. II). 
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and Steagall commodities and the ability of producers to bring supplies 
into line with demand. To the extent practicable, the Department is 
carrying out this declared policy of the Congress. 

As has been stated above, price-support programs for certain of these 
commodities are being carried out. These include programs for wool, naval 
stores, American hemp, sugar beets, sugarcane, black-eye peas and beans, 
certain fruits for processing, certain vegetables for processing, barley, 
grain sorghums, rye, Sea Island cotton, certain vegetable seeds, winter 
cover crop seed, and hay and pasture seed. These price supports range 
from about go per cent of parity in the case of the loan program for naval 
stores to about 130 per cent of parity in the case of sugar beets and wool 
and about 160 per cent of parity for raisins. 

The support-price operations conducted by the Department with re- 
spect to the basic and non-basic commodities affect such a large propor- 
tion of the total agricultural economy, both in terms of value of the crops 
and in terms of the number of farmers producing these creps, that the 
effect of the action is to bring the price of other agricultural commodities 
in line with those with respect to which these supports are operative. In 
the absence of a price for commodities not subject to price-support opera- 
tions comparable to the prices of the supported commodities farmers 
would, of course, tend to shift to the production of commodities which 
are supported. 

A word may be said about special price-support provisions for three 
commodities, namely, milk, sugarcane and sugar beets. The Agricultural 
Marketing Agreement Act of 1937, as amended,* provides for the issu- 
ance, after public notice and hearing, of marketing orders which fix mini- 
mum prices for milk to producers. In general; the purpose of the law is to 
fix prices which will tend to assure to the producers of milk and its prod- 
ucts a parity return, adjusted to such extent as is reasonable in view of 
feed prices and other economic factors. In the case of sugar beets and sug- 
arcane, there is statutory provision in the Sugar Act of 1937, as amended,” 
for marketing quotas and allotments with respect to sugar and for condi- 
ditional payments to producers of beets and cane. In the present short 
sugar supply situation, however, the quota provisions of the act are not 
operative. 

Of course, the laws forming the bases of price supports for agricultural 
commodities can be effective only within the limits of available funds. 

+ 50 Stat. 246 (1937), 7 U.S.C. § 608(c) (1940). 


3 50 Stat. 903 (1937), 7 U.S.C. § 1100 et seq. (1940), as extended by Pub. L. No. 345, 78th 
., 2d Sess. (June 20, 1944). 
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There is annually available to the Department upwards of one hundred 
million dollars, appropriated by section 32 of the Act of August 24, 1935, 
as amended,?* which may be used for supporting prices of agricultural 
commodities. Currently, and probably for some time yet to come, there 
will be money available for purchasing commodities for the armed services, 
lend-lease, and foreign relief. These purchases, besides meeting the needs 
for which the particular purchases are made, may be effectively utilized 
to support prices. A half-billion dollars of lend-lease funds have been ear- 
marked for the procurement of agricultural commodities and foods pro- 
duced in anticipation of lend-lease needs.** Of course, the Commodity 
Credit Corporation, with a borrowing power of three billion dollars and 
a capital of one hundred million dollars, is the chief source of funds for 
price-support purposes. If price-support operations are to be continued 
for the two-year period after the war, as is now provided in the basic loan 
legislation and the Steagall Amendment—to say nothing of the possibility 
that the level and scope of price support may be legislatively increased 
and extended—greatly increased funds must be supplied.** It will be 
seen, therefore, that the extent to which price-support operations are 
carried out after the war will depend largely upon the extent to which 
funds are supplied by the Congress. 

The laws discussed above are those which directly affect price-support 
operations. As was indicated at the outset, however, there are, in addi- 


tion to these, laws which have an indirect price-supporting effect. These 
latter laws include those which relate to the disposal of government-owned 
and controlled stocks of agricultural commodities, those which regulate 
the marketing and affect the production of agricultural commodities,* 
and those which tend to encourage the consumption of agricultural com- 
modities.*7 Because of the close relationship between the restrictions upon 


33 49 Stat. 774 (1935), 7 U.S.C. § 612c (1940). 


34 See hearings before Subcommittee of the House Committee on Appropriations, 78th 
Cong., 2d Sess. (1944) on Foreign Economic Administration Appropriation Bill for 1945, 
“Reserve for Agricultural Revolving Fund” 201-208. 


48 See Report to President by Director of War Mobilization, cited note 1, supra, and quota- 
tion therefrom, note 3, supra. 

3 See Title III, Subtitle B—Marketing Quotas, of the Agricultural Adjustment Act of 1938, 
52 Stat. 45 et seq. (1938), 7 U.S.C. § 1311 et seq. (1940), as amended, 7 U.S.C. § 1312 et seq. 
(Supp. TEI); the Soil Conservation and Domestic Allotment Act, 49 Stat. 1148 et seq. (1936), 
16 U.S.C. § sgog(a)—s90q(b) (1940), as amended, 16 U.S.C. § s90h (Supp. III); Agricultural 
Marketing Agreement Act of 1937, as amended, cited note 31, supra; Sugar Act of 1937, as 
amended, cited note 32, supra. 


37 See section 32 of the Act of August 24, 1935, as amended, cited note 33, supra. . 
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the disposition of commodities and the direct price-support operations of 
the Department, a brief discussion of these restrictions is in order. 

For the last three years there has been included in the annual agricul- 
tural appropriation act a proviso which prohibits, except as is indicated 
below, the disposition by the Commodity Credit Corporation of farm 
commodities at less than the parity or comparable price.** Moreover, the 
Agricultural Adjustment Act of 1938 prevents the sale of government 
held cotton at a price below that sufficient fully to reimburse the United 
States for the total cost of the cotton, including all payments made with 
respect to the cotton by any of its agencies, and, in addition, limits the 
sale of such cotton to 1,500,000 bales in any calendar year and 300,000 
bales in any calendar month.** By the provisions of the Surplus Property 
Act of 1944 approved October 3, 1944, these same restrictions were made 
applicable to the disposition under that act of surplus farm commodities 


38 Items entitled “(Commodity Credit Corporation” in Department of Agriculture Appro- 
priation Acts, 1943, Pub. L. No. 674, 77th Cong., 2d Sess. (July 22, 1942), 1944, Pub. L. No. 
129, 78th Cong., rst Sess. (July 12, 1943), and 1945, Pub. L. No. 367, 78th Cong., 2d Sess. 
(June 28, 1944). The proviso in the 1945 appropriation act is as follows: 

“Provided further, That none of the fund made available by this paragraph [for admin- 
istrative expenses of the Commodity Credit Corporation] shall be used for administrative 
expenses connected with the sale of Government-owned or Government-controlled stocks of 
farm commodities at less than parity price as defined by the Agricultural Adjustment Act of 
1938 or the comparable price as provided by section 4(a) of the Act of July 1, 1941, as amended 
(a5 U.S.C. 713a-8); and the method that is now used for the purposes of Commodity Credit 
Corporation loans for determining the parity price or its equivalent for j-inch middling cotton 
at the average location used in fixing the base loan rate for cotton shall also be used for de- 
termining the parity price for j-inch middling cotton at such average location for the purposes 
of this proviso: Provided further, That the foregoing shall not apply to the sale or other disposi- 
tion of any agricultural commodity substantially deteriorated in quality (or in the.case of 
perishable fruits and vegetables if there is danger of deterioration or of accumulation of stocks) 
or sold for the purpose of feeding, or the extraction of peanut oil, or commodities sold to farm- 
ers for seed or for new or byproduct uses: Provided further, That no wheat or corn shall be sold 
for feed at a price less than the parity price of corn at the time such sale is made: Provided fur- 
ther, That in making regional adjustments in the sale price of corn or wheat in [sic] the mini- 
mum price need not be higher in any area than the United States average parity price of 
corn.” 


% Section 381(c) of the act, 52 Stat. 67 (1938), 7 U.S.C. § 1381(c) (1940). The provision is 
follows: 


“Sec. 381(c) The Commodity Credit Corporation is authorized on behalf of the United 
States to sell any cotton of the 1937 crop so acquired by it, but no such cotton or any other 
cotton held on behalf of the United States shall be sold unless the proceeds of such sale are at 
least sufficient to reimburse the United States for all amounts (including any price-adjustment 
payment) paid out by any of its agencies with respect to the cotton so sold. After July 31, 1939, 
the Commodity Credit Corporation shall not sell more than three hundred bales of 
cotton in any calendar month, or more than one million five hundred thousand bales in any 
calendar year. The proceeds derived from the sale of any such cotton shall be used for the pur- 
pose of discharging the obligations assumed by the Commodity Credit Corporation with re- 
spect to such cotton, and any amounts not expended for such purposes shall be covered into 
the Treasury as miscellaneous receipts.” 
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held by any agency of the federal government. In addition, that act pro- 
vides that farm commodities cannot be sold pursuant thereto even at 
parity or comparable prices, if current prevailing market prices are 
higher. 

The provisions of law which have restricted the disposition of farm 
commodities by the Commodity Credit Corporation have, however, also 
contained certain exceptions from these restrictions.“ They permit the 
disposal of any commodity below the parity or comparable price, if it has 
substantially deteriorated in quality. And perishable fruits and vege- 
tables may be'sold below the parity or comparable price, if there is danger 
of deterioration or of accumulation of stocks. Also, wheat may be sold for 
feed at less than parity but not less than the parity price for corn. In addi- 
tion, farm commodities may be sold below parity or comparable prices, 
if they are sold to farmers for seed or are sold for new or by-product uses 
or, in the case of peanuts, for the extraction of peanut oil. 

The Surplus Property Act of 1944 also contains a significant exception 
to the restrictions applicable to the disposition of farm commodities.” 
This exception relates to the disposition of farm commodities for export. 
Farm commodities designated as surplus under the Surplus Property 
Act of 1944 may be sold for export, subject only to the general provisions 
relating to the disposition of surplus property set forth in that act. The 
act also authorizes the Commodity Credit Corporation to dispose of or 
cause to be disposed of, for cash or its equivalent in goods or for adequate- 
ly secured credit for export only and at competitive world prices, any 
farm. commodity or product thereof without regard to restrictions with 
respect to the disposal of commodities imposed upon it by any other law. 

4 The provision of the act is as follows: 

“Sec. 21(c). Surplus farm commodities shall not be sold in the United States under this Act 
in quantities in excess of, or at prices less than, those applicable with respect to sales of such 
commodities by the Commodity Credit Corporation, or at less than current prevailing market 
prices, whichever may be the higher, unless such commodities are being disposed of, pursuant 
to this Act, only for export; and the Commodity Credit Corporation may dispose of or cause 
to be disposed of for cash or its equivalent in goods or for adequately secured credit, for export 
= and at eee farm commodity or product thereof without regard 

to restrictions with pdapn handle tiielahat-cnmnaadiihes imental capes ta lop aitgy inert Pro- 
vided, That no food or food product shall be sold or otherwise of under this subsection 
for export (1) if there is a shortage of such food or food product in the United States or if such 


sale or other disposition may result in such a shortage, or (2) if such food or food product is 
needed to supply the normal demands of consumers in the United States.” 


# See items cited in note 38, supra. An ny eae warty excbyaanpag e mptepterwear yrd ob oa 
item in the Agriculture Appropriation Act for the fiscal year 1943, but was omitted from the 
items for the 1944 and 1945 fiscal years. 


42 See note 40, supra. 
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No food or food product may, of course, be exported if there is a domestic 
shortage or need of any such food or food product. 


pertinent provisions are those provided by subsections (a) and (b) of section 21 of 
the Surplus Property Act of 1944, which vest responsibility for the formulation of federal policy 
with respect to the disposal of all surplus agricultural commodities and their products in the 
War Food Administrator, and by section 33 of the act, which provides for restrictions on the 
importation of surplus property into the United States. 
These sections read as follows: 


“Sec. 21. (a) Subject to the supervision of the Board, the War Food Administrator, or his 


which shall be administered by the disposal agency or agencies designated by the Board. Such 

policies shall be so formulated 'as to prevent surplus agricultural commodities, or surplus food 

mrornenne Focam Aare ebaenh eomminetuaen ove helen deenore. sm thn mtales in. Ceowperty 
the market prices for agricultural commodities. 

wc ny ‘Tis Duke lieder oui ab ob eaeee ade tae et ech vebdthan to ataponat 
of surplus cotton or woolen goods except with the approval in writing of the War Food Ad- 
ministrator or his successor. ; 

“Sec. 33. (a) It is the policy of this Act to prohibit, so far as feasible and necessary to carry 
out the objectives of this Act, the importation into the United States of surplus property sold 
abroad or for export. The Board shall prescribe regulations to carry out such policy, and the 
importation of surplus property into the United States is hereby prohibited to the extent spe- 
cified in such regulations. The Secretary of the Treasury is authorized and directed to provide 
for the enforcement of such regulations. 

“(b) Surplus property sold to members of the armed forces abroad may be brought into the 
United States without regard to the provisions of subsection (a) if brought in by the original 
purchaser and upon certificate by him that he is bringing the property into the United States 
for his personal use.” 

See also remarks of Representative Whittington in explanation of the export provisions of 
the act, go Cong. Rec., Sept. 18, 1944, at 7963. 





PATENTS: JUDICIAL DEVELOPMENTS AND 
LEGISLATIVE PROPOSALS* 


SytvestTer Perrot 


I. THE HARTFORD-EMPIRE CASE AND 
COMPULSORY LICENSING 


HE use of patents as a means of dominating national and inter- 

: : national industries has been widely discussed in the last few 
years.' Congressional investigations, with a view to reforming the 
American patent system, recur perennially.* Meanwhile, the Supreme 
Court has been attempting to piece together a doctrinal body of patent 
law compatible with the competitive economic system to which the United 
States is formally committed. As this comment is being written, the Court 
has under consideration an appeal from the district court for the northern 
district of Ohio. The case on appeal, Hartford-Empire Co. et al. v. United 
Staies,? besides supplying a rich vein of earthy information with which to 
evaluate the operation of the American patent system generally, also pre- 
sents a number of interesting legal questions and one issue crucial in the 
developing body of patent-law doctrine—the issue of compulsory licensing. 
The first part of this comment will be devoted to a somewhat detailed 
exposition of the history of the glass-container industry, the manner in 
which Hartford-Empire rose to domination of that industry, and the legal 
issues raised by the Hartford-Empire case. The facts and legal issues pre- 
sented by the case will also serve as a background for the second part of 
this-comment, in which recent legislative proposals for reform of the 


* Part I. Part II of this comment will appear in the April issue of the Review. 
t Of the 1943 Board of Student Editors of the Review. 


* Comprehensive bibliographies on patent law and the economic aspects of the patent sys- 
tem may be found in Bennett, The American Patent System (1943), and Wood, Patents and 
Anti-Trust Law (1942). See also: No Peace with I. G. Farben, Fortune Magazine 105 (Sept., 
1942); Cartels; The Menace of World-Wide Monopoly, The New Republic, March 27, 1944 
(supplement) ; Levi, International Cartels and the War, in Puttkammer (ed.) War and the Law 
124 (1943); Berge, Cartels: Challenge to a Free World (1944). ; 

* See Feuer, The Patent Privilege and the T.N.E.C. Proposals, 14 Temple L. Q. 180 (1940); 
Borkin, Patents and the New Trust Problem, 7 Law & Contemp. Prob. 74 (1940); Wyss and 
Brainard, Compulsory Licensing of Patents, 6 Geo. Wash. L. Rev. 499 (1938). The bibliog- 
raphies cited in note 1 also refer to the relevant Congressional h earings. 


346 F. Supp. 541 (Ohio, 1942); reargument in the Supreme Court ordered for October, 
1944, 13 U.S. Law Week 3001 (1944); 64 S. Ct. 1141 (1944). 
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patent system will be discussed and evaluated in the light of the require- 
ments of a free-enterprise, competitive economic system. 


THE GLASS CONTAINER INDUSTRY‘ 

In 1904 there were 155 independent glass-container companies in Amer- 
ica. In 1923 the number had diminished to 100. By 1937 there were only 
forty. Of the forty, thirty-seven were licensees of Hartford-Empire, which 
means that their production was generally limited as to quantity, type, 
and market.’ The three remaining independents produced less than 4 per — 
cent of all glass containers; and five of the thirty-seven licensees —— 
roughly 70 per cent of the total. 

The basic cause of this shrinkage and centralization in the iidadees was 
the invention of mechanical means of forming, blowing, and cooling glass 
containers. Prior to 1905, when Michael Owens developed a fully auto- 
matic machine for forming and blowing bottles, they had been made com- 
pletely by hand and lung power. At present, less than 1 per cent is pro- 
duced by hand. 

Roughly speaking, the machine production of glass containers is a three- 
stage process, employing a furnace, a former, and a cooling or annealing 
oven, called a lehr.® After the constituent elements (silica sand, clay, etc.) 
have been reduced to a molten state in the furnace, the molten glass is 
molded according to the desired form, and then cooled gradually in the 
lehr. The two latter stages of the process are most important for present 
purposes, for the melting furnace has occasioned little if any dispute. The 
second or “forming”’ stage has been simultaneously the most litigated and 
the most important element in Hartford-Empire’s rise to its dominating 
position in the industry. 

4 The facts here narrated are derived either from the exhaustive opinion rendered by Dis- 
trict Judge Kloeb, or from the equally exhaustive Temporary National Economic Committee 
(hereafter referred to as T.N.E.C.) hearings reported in Part 2 of the Investigation of Concen- 
tration of Economic Power. Discussions of the glass-container industry may be found also in: 
Barnett, Patent Property and the Anti-Monopoly Laws 333 et seq. (1943); Bennett, The Amer- 
ican Patent System passim (1943); Hamilton, Patents and Free Enterprise 109 et seq., T.N.E.C. 
Monograph No. 31 (1941); Wood, Patents and pote tree sae Law 191 (1942); Note, Patents and 
the Anti-Trust Laws—The Glass-Container Industry, 53 Harv. L. Rev. 1173 (1940). It is in- 
teresting to observe how Mr. Barnett gilds the lily in his discussion of of the glass-container case 
at 333-42, when even the most conservative of the other commentators, Mr. Wood, states: 
“Unquestionably the glass container industry has been the source of censurable practices. Nor 
can there be any serious question as to the illegality of many of the devices allegedly employed 
in attaining and maintaining the closely-knit industrial control.” Wood at 191. 


5 See United States v. Hartford-Empire Co. et al., 46 F. Supp. 541, 592-93, 613 (1942); see 
also Part Two of the T.N.E.C. Hearings (hereafter cited as 2 TNEC) 402, 404 (1938). 

6 A useful description of the mechanical processes involved in the industry may be found in 
the appendix to 2 TNEC at 736 et seq. 
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Until 1917 Michael Owens’ suction-type machine was without competi- 
tion in the industry. The position of the Owens Glass Co., therefore, was 
the strongest in the industry; and its policy of highly restricted licensing, 
forcing many producers out of business, was probably responsible for the 
creation of a competing machine process.’ 

The Owens suction-type machine combined two operations—the feed- 
ing of the molten glass from the furnace and the molding or forming—in 
one device. The competing process, first widely used in 1917 and generally 
called the gob-feeding process, separated the feeding and forming opera- 
tions, and a feeder was employed to carry the glass from the furnace to 
another device called a former. Owens’ exclusive right to the suction proc- 
ess has never been seriously challenged, but the rights to the gob-feed 
process were highly confused and disputed from the beginning. Indeed, 
Owens had itself acquired some — patents and licensed a few 
companies in their use.* 

Among the disputes concerning the gob-feeding process, the one be- 
tween Hartford-Fairmont and Empire Machine Co. (a patent holding 
company organized by Corning Glass Works) is of basic importance. 
Hartford and Empire had ‘simultaneously submitted applications for pat- 
ents on strikingly similar gob-feeding devices in 1916, and the patent ex- 
aminer declared an interference. Girded in their respective might, Hart- 
ford and Empire eyed each other—and decided to settle the conflict out of 
court.® Accordingly, in 1916, they agreed to share their patents. Hartford 
was to have the exclusive right to manufacture or to license others in the 
manufacture of glass containers; Corning, through Empire, was to have 
the exclusive right in the manufacture of specialty glass—electric light 
bulbs, and heat resistant and other types of pressed and blown glassware. 
This agreement was formalized in 1922, when Hartford-Fairmont and 
Empire Machine Co. merged to form the Hartford-Empire Co., a non- 
manufacturing patent holding company, whose sole official activities were 
developmental research and licensing." 

From this merger great things were expected. As early as 1919, F. 
Goodwin Smith, general manager and, later, president of Hartford-Em- 
pire, felt that a merger between Hartford and Empire “would, within 
reasonable time, dominate the entire glass industry here in the States. 


a2 


1 See Hartford-Empire Co. v. Hazel-Atlas Glass Co., 59 F. 2d 399, 402,403 (C.C.A. 3d, 1932). 
§ 46 F. Supp. 541 at 548. +¢ Thid. at 549. 
* Ibid. *t Thid. at 553. 
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As of 1922, however, the “chaos” of the industry left much to be desired, 
from Hartford-Empire’s point of view. Besides Owens’ gob-feeder patents, 
there were outstanding rights in: many other companies. Feeder rights 
were owned by Howard Automatic Machinery Co., William J. Miller Co., 
and the Federal Co. Outstanding patents or patent applications on the 
forming machine were held by the Cox Co., Sears and Lobb, Headley and 
Thompson, Ed. Miller and Co., the O’Neill Co., and the Lynch Forming 
Machine Co. Most objectionable, also, was the fact that glass producers 
could then purchase outright, without licensé restrictions, the lehrs manu- 
factured by the Amsler-Morton Co. Finally, various important glass con- 
tainer producers, including Hazel-Atlas, the only producer approaching 
Owens in size and power, were operating or licensing smaller producers in 
the operation of machines of their own design. 

This “disorder” was sufficient, without more, to make the industry 
seem generally unhealthy to Mr. Smith of Hartford-Empire. But for one 
in his position even a cursory glance at the panorama of the glass industry 
would result in a pathological fixation when it met Owens Glass Co., which 
stuck up like the Rocky Mountains, firm in financial and patent strength, 
and very jealous of its position. ‘There is no question in my mind,” wrote 
Smith after a discussion with some of the Corning and Empire representa- 
tives in 1919, “but what the Owens Co. will increase their efforts to attack 

This will prove costly as. regards litigation, and may 
prove costly as regards some necessary changes.” 

It was obvious that anyone seeking to dominate the industry had from 
the start either to eliminate or to combine with Owens. Since elimina- 
tion was out of the question, Hartford went to the mountain. After nu- 
merous conferences, Hartford and Owens entered into a written agreement 
in 1924."° Under this agreement, Owens accepted Corning’s sovereignty 
in the specialty field and agreed to suppress its own gob-feeding machinery. 
In return Owens was to receive one-half of Hartford’s divisible income 
over $600,000 annually from its licensees. In addition—a point of the 
greatest significance—section 22 of the agreement gave Owens a veto 
power over the extension of licenses to Hartford’s machines.’* By section 
22, therefore, the strongest producer in the industry was granted the 
wherewithal to maintain its leadership: enterprisers anxious to enter the 

** Tbid. at 554. 

*3 On the terms of this agreement generally, see ibid. at 549. 

4 Section 22 was abrogated in 1931 because of the worry it caused the Hartford officials. 
“The rest of our contract relations are pretty complex and pretty carefully safeguarded,” 


wrote H. K. Smith of Hartford. “But section 22 stands out .. . . like a lighthouse, and would 
.... focus... . the attention of the .... Government.” 46 F. Supp. 541 at 598. . 
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industry would have to please Owens, and Owens’ guiding concept was 

For Hartford-Empire the 1924 contract was another step toward domi- 
nation of the industry. It meant a greater certainty of royalty and license 
fees, moreover, for with Owens getting a share of the fees it would exercise 
its enormous power and prestige in persuading other producers to come 
under Hartford’s wing. Needless to say, the other producers had no inkling 
that part of the license fees they paid to Hartford were going to their 
strongest competitor. ‘ 

For Owens the covenant made possible a return to the comfortable 
security it had enjoyed prior to the advent of the troublesome gob-feeding 
patents. To everyone but Owens (and later, Hazel-Atlas) a license from 
Hartford carried with it production and territorial restrictions. So strong 
was Owens’ desire for stabilization, security, and simplicity,’ that since 
1924, possibly because of a tacit understanding with Hartford, it has 
licensed no one in the use of its suction process. The stabilizing potentiali- 
ties of its veto power outweighed the desirability of the fees realizable 
from licensing the suction process. 

The articles of faith, consummated in the 1924 convenant, are well 
expressed in a memorandum by H. K. Smith of Hartford, dated April 22, 
1922: 

.... The commercial considerations, involved in considering either an agreement or 
a conflict between Owens and H-F, are of greater importance than the relative patent 
values controlled by the two companies. By “commercial considerations” is meant the 
domination of outside feeders, the stabilization of the industry tending against irre- 
sponsible price-cutting; the general co-operation between the gob and suction processes 
for an orderly development of the two side by side, such as will be most beneficial to the 
interest of the two companies and to the industry; and finally the steadying influence 
that will be established in the machine side of the industry by a recognized co-opera- 
tion between the two companies.* 

This is a clear declaration that the patents per se were considered unim- 
portant; they were important only in so far as they contributed to the 
“commercial considerations.” 

Having settled their differences, thenceforward Hartford and Owens 
jointly faced the task of cleaning up the industry. Their faith settled in the 
rock of the covenant (of 1924), they bent their gaze about them for their 
future constituency. They decided, after surveying the field, that their 

*5 Ibid. at 560 et seq. 

*6 Thid. at 56r. 


*? See further, ibid. at 615. And see the discussion of the Ethyl case, text infra at note 47 
et seq., for the legal consequences of this fact. 
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aims would find most efficient realization through a pooling of their legal 
and financial strength.” 

By 1924, Hartford had already purchased the important Howard feed- 
er patents, but many other feeder patents were still outstanding. To- 
gether, then, Owens and Hartford set out to convert the remaining un- 
faithful, some of whom were willing and some obstinate; sooner or later, 
however, all saw the light. 

The Miller feeder rights were purchased with funds contributed jointly 
by Hartford and Owens for $145,000, and the Federal rights, similarly, for 
$1,600,000. The licensees of these two companies followed the patents and 
became licensees of Hartford; becoming a licensee of Hartford meant, of 
course, strict observance of the tenets of stabilization. For the machines 
were never sold outright but only leased for a limited period, and if a lessee 
proved uncooperative the lease would not be renewed.’? 

The greatest opposition was offered by Hazel-Atlas, which company, by 
preaching the gospel of its own feeder patents, had developed a separate 
congregation. According to a letter written by F. Goodwin Smith in 1932, 
if no deal could be made with Hazel-Atlas, there would be “loss of oppor- 
tunity to stabilize industry as far as present competition goes. O considers 
stabilization worth several hundred thousand a year.’’® Clearly the con- 
version of Hazel-Atlas was worthy of the greatest concentration; for if 
Hazel-Atlas could be induced to come in, “the remaining outsiders would 
fold up and become Hartford licensees 

Beginning in 1924, therefore, Hartford and Owens, pooling their re- 
sources, brought successive infringement suits against Hazel-Atlas. The 
cost of this litigation was staggering;* yet, even after a defeat in the cir- 
cuit court of appeals,?* Hazel-Atlas contemplated an appeal to the Su- 
preme Court because Mr. McNash, its president, was “well satisfied that 
the feeding device used by Hazel-Atlas Glass Co. was a mechanism entire- 


18 Thid. at 549. ' % Thid. at 567. 
19 Ibid. at 613, 621. « Thid. 


= The following interrogation occurred at the TNEC hearings: 

“Mr Cox: Can you tell us what the legal expense was? 

“Mr. McNash (President of Hazel-Atlas): I believe it ran somewhere from 50 to 150 thou- 
sand dollars a year” (for eight years). 2 TNEC 537. 

The cost to Hartford was about $900,000. 46 F. Supp. 541, 565. 


*3 Hartford-Empire Co. v. Hazel-Atlas Glass Co., 59 F. 2d 399 (C.C.A. 3d, 1932). Auguring 
the decline and fall of Hartford’s empire, the Supreme Court has recently held that the decree 
in favor of Hartford-Empire be vacated because Hazel-Atlas, nine years later, proved “conclu- 
sively” that Hartford’s patent had been procured by fraud on the Patent Office, and the finding 
of validity in favor of Hartford was obtained by a fraud practiced on the circuit court of ap- 
peals by Hartford-Empire. Hazel-Atlas Glass Co. v. Hartford-Empire Co., 322 U.S. 238 (1944). 





86 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ly of our own development. We saw no reason why someone should come 
in and attempt to control our use of that device.”** 

Hartford and Owens had no desire to put the case to the Supreme 
Court test, however, and the obvious desirability of having Hazel-Atlas 
as a friend persuaded them to make the belligerent an offer that could not 
reasonably be resisted: According to Mr. McNash, Hartford “approached 
us in connection with taking a license .... under such conditions that 
.... we would have been foolish to refuse.’’*S Under the bargain, as it was 
finally formed, Hazel-Atlas agreed to pay Hartford royalties on machines 
which Hartford had never built, and in return Hazel-Atlas was promised 
one-third of Hartford’s income from licenses and royalties over $850,000, 
Owens agreeing to reduce its share from one-half to one-third. It was not a 
bad deal for Hartford and Owens, because the spirit of their compact was 
maintained: With the conversion of Hazel-Atlas the remaining opposition 
collapsed. Standing to gain each time Hartford acquired a new licensee, 
Hazel-Atlas became scarcely less diligent than its elders in spreading the 
faith. And many were the moans when it was revealed to the licensees that 
a share of their fees was going to Hazel-Atlas.* 

With the conversion of the Hazel-Atlas congregation, Hartford and 
Owens were supreme in the feeder field. Simultaneously, and with rather 
less trouble, they gained control of the forming-machine patents. Hart- 
ford either purchased the outstanding rights, or, still with contributions 
from Owens, financed Lynch, the largest forming-machine manufacturer, 
in the purchase of them. In return, Lynch promised to sell forming ma- 
chines royalty-free to all licensees of Hartford; anyone not a feeder- 
licensee of Hartford, however, was charged royalty rates on the forming 
machine equivalent to those charged the feeder licensees.*” 

Thus, Hartford acquired practically complete domination of the feeder- 
former processes, and in the meantime Owens had been perfecting its rights 
to the suction process.** Anyone who wished to enter the industry had 
therefore to go to Hartford or Owens, or brave an infringement suit. 

Until 1934, however, there was still one stage in the machine production 
of glass containers over which sovereignty had not been established: pat- 
ent rights in the cooling oven—the lehr**—were still unsettled.*’ Here 

42 TNEC 537. 38 Thid. at 538. 


26 See, for example, the testimony of R. R. Underwood, president of Knox Glass Associates, 
at 2 TNEC 594. 


*7 46.F. Supp. 541, 550 et seq. %* Thid. at 550-51, 619. 


*° See Hartford-Empire Co. v. Swindell Bros., Inc. (Amsler-Morton Co., Intervener), 96 F. 
ad 227 (C.C.A. 4th, 1938). 


3° See generally, 2 TNEC 596-602. 
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Hartford had only one important competitor, the Amsler-Morton Com- 
pany, which had been making and selling lehrs under a patented process 
since 1915. In 1926 Hartford first charged the Amsler-Morton people with 
infringing the Hartford lehr patents, and in 1928 invited them to a confer- 
ence. At this first conference, Mr. Smith of Hartford suggested that Am- 
sler-Morton raise the price of its lehr from $9,500 to $13,500, in return for 
which Hartford would grant a cross license if the $4,000 were paid to 
Hartford. Such a raise in price would: put/Amsler-Morton in a poor com- 
petitive position, however, so the proposal was rejected.* 

The next proposal from the Hartford and Owens interests was punctu- 
ated ominously. A delegation of Hartford licensees and Owens officials 
visited the Amsler-Morton people in February, 1934; and urged them to 
merge with the Hartford lehr manufacturers. Hartford’s best offer, made 
by Mr. Hazelton, the vice-president of Owens, was a one-third interest in 
the projected merger. This offer was rejected also, but as Mr. Hazelton 
rose to leave, he warned the Amsler representative thus: 

If you don’t go in with us on this thing, we will enter suit against you and we will 
continue to sue you until you are out of business It is our plan that nobody in the 
glass business should own one piece of glass-making equipment.” 

And it came to pass even as Mr. Hazelton prophesied. Up to 1928 
Amsler-Morton had been thriving with an annual business of $800,000; in 
1938 it did $18,000 worth of business in the glass-container industry. Hart- 
ford’s first step had been to threaten all Amsler-Morton customers with 
infringement suits.** Then, in 1934, Hartford executed a maneuver which 
gives some insight into the feats possible under the present patent system. 
The Swindell Co., one of Amsler-Morton’s customers, had purchased lehrs 
also from Hartford and had covenanted not to contest the validity of the 
Hartford patents. Meanwhile, Amsler-Morton had contracted with the 
Swindell Co, to step into the latter’s shoes in any infringement suit con- 
cerning lehrs. Here, then, was a way to strangle Amsler-Morton without 
opening the always uncertain issue of priority as between the Hartford and 
the Amsler-Morton patents. If Hartford sued Swindell, Amsler-Morton 
would be forced to defend; and since it was stepping into Swindell’s shoes, 
Amsler-Morton would be estopped from contesting the validity of the 
Hartford patents because Swindell had promised Hartford not to contest 
the validity of the latter’s patents. 

The fourth circuit court of appeals held that the Amsler-Morton lehr 


3 Thid. at 597. 
# Ibid. at 599. 33 Ibid. at 598. 
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infringed the Hartford patents.** The litigation cost Amsler $50,000; but 
the most serious result was the shrinkage in business, owing largely to 
Hartford’s circularization of the results of the suit against Swindell. Prior 
to 1934 Amsler had been selling approximately twenty lehrs annually: in 
1934 it sold five; in 1935, four; in 1937, none; and in 1938, one. 

With the slow death of Amsler-Morton, Hartford’s ambitions were 
realized. Domination of the glass industry was at hand, and the financial 
returns were great. In 1931, when the average corporation was losing 
money, Hartford’s return on operating capital was approximately 4 per 
cent; in 1932, 10 per cent; in 1933, 16 per cent; in 1935, 23 per cent; in 
1936, 48 per cent; and in 1937, 68 per cent.* 

The fruits of domination were equally sweet for Owens. Of all Hartford’s 
licensees only Owens was unrestricted with respect to the quantity and 
types of glass containers it could produce, though Hazel-Atlas, deserving 
the consideration of a minor prophet, had a somewhat comparable ar- 
rangement. In contrast to these favored peoples, some of the licensees 
were so restricted that they were virtually forced out of business. Knox 
Glass Co., for example, had been doing a thriving business producing 100-, 
000 to 150,000 milk bottles annually before it became a Hartford licensee, 
but its license from Hartford set a quota of 75,000 annually. Finding it 
impracticable to work on that quantity with its organization and equip- 
ment, Knox Glass assigned its milk bottle rights to another company.” 

Besides squeezing out such old producers as Knox Glass, Hartford and 
Owens also kept new capital from entering the industry. Having estab- 
lished their faith, these apostles guarded it jealously from desecration by 
infidels. Thus, when a group of Detroit businessmen, dissatisfied with the 
supply and price of glass containers in their city, approached Hartford for 
a production license (they had already purchased the equipment), the li- 
cense was refused.?’ The refusal was based ostensibly on the discouraging 
outlook of the industry, but there is some evidence that Hartford’s refusal 
was caused by a fear that its relationship with Owens would be strained 
because Detroit lay in Owens’ stronghold.** 

The same situation obtained in Texas, where there are: a recognized 
shortage of milk bottles at reasonable prices; excellent natural facilities 
for the production of glass-containers; and no licensed producer nearer, 
than the Liberty Co. in Oklahoma. Recognizing that $10.00 a gross for 

34 Case cited supra, note 29. 

38 2 TNEC 708. 

% For the full story on Knox, which is very interesting, see 2 TNEC 582-96. 

37 Thid. 619-24. 38 See testimony of George Day, ibid. at 623. 
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milk bottles in Texas was exorbitant when the price was $6.50 in St. Louis, 
Knape-Coleman started production of milk bottles with one of the inde- 
pendently patented machines, when Hartford refused to grant a license. 
Under threats of infringement suit, however, Knape-Coleman finally 
agreed to leave the industry. “I realized,” Mr. Coleman said, ‘that we - 
couldn’t pay $100 or $150 a day to stay in the federal court.” 

The final piece in the pattern of domination and stabilization was the 
organization of a trade association, whose main functions since 1928 seem 
to have been the establishment of production quotas, indirect price-fixing, 
and the discouragement of capital seeking to enter the industry.“ The sta- 
tistical committee of the association, the “breeding ground for hatching 
many of the conspiracies within the general conspiracy of dominance and 
control over the glass container industry,” was composed of important 
officials of the largest producers in the industry. 

Hartford’s restrictive licensing, influenced by the demands of the 
favored producers® on the one hand, and the activities of the trade asso- 
ciation on the other, had thus succeeded in producing the monopolist’s 
dream—an industry characterized by inflated stable prices, restricted 
output, and security for the producer, with efficiency only an incidental 
desideratum, and the most at the cheapest price for the public a sheer 
mockery. 

This pre-emption of the laws of supply and demand, under the shield of 
the patent right, was condemned unqualifiedly in the district court of 
Ohio: 


From the record in this case [Judge Kloeb stated], there can be no doubt that Hart- 
ford, at times ably assisted by its most favored licensees, . . . . determines and limits the 
law of supply and demand. This is beyond the right of any individual or corporation, 
_ and certainly goes far afield from the limited monopoly granted a patentee by virtue 

of his patent.*4 


39 Thid. at 610-109. 4 Testimony of S. A. Coleman, ibid, at 613. 


# See 46 F. Supp. 541, 585. One of the managers of the Glass Container Association, Emory 
G. Ackerman, wrote the following message to A. M. Pease of Hartford in 1933: ““Your thoughts 
tie in very closely with the thoughts we have had, and I have done a good deal of work during the 
last several years in an attempt to keep new plants out of the picture.” Ibid. at 585-86. 


# Judge Kloeb in 46 F. Supp. 541 at 588-89. 


43 The sub rosa influence of the favored producers on Hartford’s licensing policies is amus- 
ingly revealed in the following letter written by a Hazel-Atlas official in 1933—after Hazel- 
Atlas had become the third member of the trinity: “It seems to me that when people like the 
Maywood Glass Company take up with the Hartford-Empire Company about the extension of 
licenses, that Hartford should certainly not write them and tell them they are referring it to 
the glass companies for decision; that is what they did in this case. This makes a lot of hard 
feeling among the competition [sic].” 46 F. Supp. 541 at 591. 

44 Ibid. at 595. 
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Except for the tying agreement between Hartford and Lynch, which the 
court declared void under section 3 of the Clayton Act, the general censure 
was predicated on the theory that the patents were used in a way primar- 
ily calculated, not to realize a reasonable reward for invention, but to 
achieve domination over the industry: 

The entire history of the Owens-Hartford “partnership,” from its formation .... 
to the present time, indicates an unholy alliance designed by the parties thereto to at- 
tain selfish objectives at the ultimate expense of the public. The primary purpose un- 
derlying the alliance was not merely to settle legitimate conflicts, Patent Office inter- 
ferences or litigation in the courts, in the interest of efficient operation of the patents. 
The primary purpose was to achieve domination of the industry. 

While the patent monopoly is presumably granted in order to promote the 
progress of the useful arts, Hartford’s practices served, Judge Kloeb felt, 
“to destroy initiative in promoting the progress of the arts and sciences.’’* 

Since 1897 the courts have held that patents may not legally be used as 
a means of gaining domination over an industry. ‘“Patentees may compose 
their differences, as the owners of other property may,” one court has said, 
“but they cannot make the occasion an extuse or cloak for the creation of 
monopolies to the public disadvantage.’’*”? A combination resulting from 
such use of patents does not share the immunity of the patentee’s legally 
granted monopoly, as another court has said, “for the reason that the re- 
straint of trade or monopoly arises from combination, and not from the 
exercise of rights granted by letters patent.’’** 

The Supreme Court recently brought this view down to date in Ethyl 
Gas Corp. v. United States.” Owning patents on a lead fluid which when 
mixed with ordinary gasoline produced an anti-knock fuel on which it also 

45 Ibid. at 619. 

4 Tbid. at 615. In most Hartford licenses there is a condition that all improvements made by 
licensees become the property of Hartford. And according to a memorandum by H. K. Smith, 
among Hartford’s main purposes in taking out patents were: “‘. . . . (b) To block the develop- 
paar a ee he 2 entre hme -7ine haeonaites apt sdbeaderreramany 
using alternative means. (c) To secure patents on possible improvements of 


competing ma 
chines, so as to ‘fence in’ those and prevent their reaching an improved stage.” Ibid. at 
611—12. 


47 National Harrow Co. v. Hench, 83 Fed. 36, 38 (C.C.A. 3d 1897). Compare the statement 
made in Standard Oil Co. v. United States, 283 U.S. 163, 174 (1931): “lawful individual monop- 
olies . _cannot be unitedly exercised to restrain competi tition.” See note, Patents and the 
Anti- Trust Laws— The Glass Container Industry, 53 Harv. L. Rev. 1173, 1176, note 20 (1940). 


4* Blount Mfg. Co. v. Yale & Towne Mfg. Co., 166 Fed. 555, 562, (D: Mass., 1909). See 
Havighurst, The Legal Status of Industrial Control by Patent, 35 Ill. L. Rev. 495, 510 (1941). 


49 309 U.S. 436 (1940). Compare the statement by Mr. Justice Douglas in United States v. 
Masonite Corp., 316 U.S. 265, 277 (1942): “The owner of a patent cannot extend his statutory 
grant by contract or agreement. A patent affords no immunity for a monopoly not fairly or 
plainly within the grant.” 
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owned patents, Ethyl sold the fiwid to refiners, and licensed those refiners 
to sell the resultant fuel only to jobbers licensed by it. These licensing ar- 
rangements, the government charged, were intended to, and did, operate 
as a price-fixing device; for licenses to jobbers were extended or withheld 
depending on whether Ethyl’s investigators found that the “business 
ethics” of petitioning jobbers were such that they would not indulge in 
price-cutting or other “undesirable’’ marketing practices.*° 

Stating that one patent could not legally be used to add to the restric- 
tive power secured by another, the government argued that Ethyl’s con- 
duct came within the interdiction of the Sherman Act: 

The appellant is not attempting to obtain any financial return from the mixing and 
use patents. It is attempting to use them solely for the purposes of dominating the mar- 
keting of lead-treated gasoline in the United States. This is an improper use of the pat- 
ent privilege.s# 

The Supreme Court affirmed the decree of the district court. dissolving 
the jobber licenses and reforming the refiner licenses. In part the affirm- 
ance was predicated on the well-established doctrine that one who has 
sold a patented article may not control its further marketing.” But the 
Ethyl case is a most important precedent for the Hartford-Emipire case 
because of the emphasis placed on the theory that licensing restrictions 
will be valid only when they are designed primarily to increase the return 
on or enhance the development of the patented object. Ethyl used its 
patents, the present Chief Justice said, “not as a means of stimulating the 
commercial development and financial returns of the patented invention 
which is licensed, but for the commercial development of the business of 
refiners and the exploitation of a second patent monopoly not embraced in 
the first.”’s 

The evidence in the Hartford-Empire case similarly reveals an intent 
to use the patents primarily as a means of gaining domination over the 
market. There can be little doubt, therefore, that the district judge’s find- 
ing of an illegal restraint of trade will be sustained in the Supreme Court.* 

5° Thid. at 453 et seq. 5* Tbid. at 443. 

5? Ibid. at 452, 457. Compare United States v. General Electric Co., 272 U.S. 476 (1926). 
See United States v. Univis Lens Co., et al., 316 U.S. 241 (1942). - 

53 Ibid. at 459. Note the evidence in the Hartford case, supra at note-17. 

‘54 See 64S. Ct. 1141 (1944); reargument was ordered only with respect to the propriety of 
the terms of the district court’s decree. Compare the prediction made in Patents and the Anti- 
Trust Laws, op. cit. supra note 47 at 1179. It > te auld bc ennsebeaaaioe tant control of quan- 
tity is an indirect price-fixing device, and the Supreme Court has recently stated that, “Any 
combination which tampers with price structures is.engaged in an unlawful activity.” United 
States v. Socony-Vacuum Oil Co., 310 U.S. 150, 221-23 (1940). See Havighurst, op. cit., supra 
Be ry meaner Bn the holding here suggested for the Hartford-Empire case 
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But the most hotly contested issue on appeal to the Supreme Court is cer- 
tain to involve the remedy ordered by the district court. 

Feeling it his duty to the public “to make such orders as . . . . [are] nec- 
essary and sufficient to remove the effects of the violation of the anti- 
trust laws,” Judge Kloeb ordered a temporary receivership for Hartford- 
Empire, and dissolution if the receivership failed to restore a free and com- 
petitive status to the industry. And in addition to the cancellation of all 
existing agreements, leases, and licenses, the decree required that all the 
defendants (including Owens with its suction process), “license anyone, 
royalty free, in the manufacture of machines embodying the patent rights.”’* 

On and off for the past forty years, successive bills proposing compul- 
sory licensing under certain conditions have been submitted to Congress.*’ 
Yet, despite the fact that the United States is the only industrial nation 
in the world without some sort of a compulsory licensing provision,** Con- 
gress has consistently failed to act on any such proposal. This “legislative 
history,” of course, is certain to be relied upon in argument for revision of 
Judge Kloeb’s decree.® In addition, no United States court has hitherto 


does not necessarily overrule the General Electric case, 272 U.S. 476 (1926), which held that a 
patentee is entitled to fix prices at which his licensee sells the patented goods. Thus far the 
Supreme Court has refused to reconsider its holding in the General Electric case (See United 
States v. Univis Lens Co,, et al., 316 U.S. 241 [1942]), despite requests by the Department of 
Justice for such reconsideration. In view of the profound revision of the patentee’s rights 
which would result from a complete overruling of the General Electric case, the hesitancy of 
the Court is understandable. Yet this justifiable hesitancy need not extend to a condonation of 
Hartford-Empire’s restrictive licensing program, for the Hartford and General Electric cases 
are distinguishable. In the Hartford case the restrictive licenses were part of an explicit plan 
to dominate the glass-container industry. Under the suggested rationale of the Ethyl case, there 
fore, the Court may hold the Hartford licenses invalid without destroying the patentee’s right 
to control the production of licensees except where such control is used as leverage to gain a 
domination not strictly within the purview of the patent grant—control over something out- 
side the patented article or process. (See the statement by Mr. Justice Douglas in note 49, 
supra, and the adumbration by Mr. Justice Clarke, text infra at note 68.) Such a rule would 
still extend large rewards to inventors and would discourage only that class of financier whose 
support is conditioned on the hope of domination of an industry. Needless to say, the patent 
system is not designed to nourish that class of financier. A rule outlawing restrictive licensing 
under such conditions, therefore, would be consistent with the theory both of the antitrust laws 
and the patent laws. See notes 68 and 81, infra. 


55 46 F. Supp. 541 at 617. 

5* Tbid. at 621 (italics added). 

57 See Wyss and Brainard, op. cit. supra, note 2. The latest such proposal was made in S. 
2491, 77th Cong., 2d Sess., 1942, a bill introduced by Senator O’Mahoney, Chairman of the 
T.N.EC. 

5* See Wyss and Brainard, op. cit. supra, note 2, at 500. 

8° See Barnett, Patent Property and the Anti-Monopoly Laws 342 (1943). Mr. Barnett 
thinks that ff the Supreme Court affirms Judge Kloeb’s decree, “it would be completely ‘de- 
structive of the patent system.” This statement apparently means that unless patentees are 
allowed to use their patents to dominate industries, the patent system is worthless. 
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decreed compulsory licensing; indeed, in a case squarely on point, a com- 
pulsory license was refused. 

Despite the absence of legislative sanction or judicial precedent, how- 
ever, there is sufficient doctrinal development to justify affirmance of the 
district court’s decree in the Hartford case. And since the restraints upon 
competition and the introduction of new capital, clearly evident in the 
history of Hartford-Empire’s domination of the industry, arose from an 
abuse of the patent privilege and are repugnant to the spirit of the anti- 
trust laws, the doctrines already developed should, and may with little 
real difficulty, be extended to affirmance of the compulsory licensing de- 
cree. The results of such a decree, as summarized by Judge Kloeb, should 
be welcome in a free enterprise economy: ““Any newcomers who desire to 
go into the business of manufacturing shall be sold the necessary equip- 
ment, provided they have a proper credit rating Hereafter any 
manufacturer of glassware may produce any item he desires.” 

In certain cases, clearly, the only way to inject competition into an in- 
dustry improperly dominated through the abuse of patents is by making 
those patents generally available to new competition. This necessity was 
expressly, though indirectly, recognized by Mr. Justice Brandeis in the 
Oil Cracking case, when he said: 

Unless the industry is dominated, or interstate commerce directly restrained, the 
Sherman Act does not require cross-licensing patentees to license at reasonable rates. 


The dominating position of Hartford-Empire in the glass-container in- 
dustry satisfies the condition precedent to a decree of compulsory licensing 
as stated by Mr. Justice Brandeis. Yet, in order to show that compulsory 
licensing will do no violence to the underlying judicial developments in 
patent law, it is necessary to discuss the lower court opinions denying the 
availability of compulsory licensing as a remedy, and to trace some recent 
developments which completely undermine the present validity of those 
lower court opinions, 

In the first of these cases, Radio Corp. of Am.v. Hygrade Sylvania Corp.,® 
the question of compulsory licensing was not at issue, for the case was an 
infringement suit in which the court held that violation of the anti-trust 
laws on the part of the plaintiff was no defense. (This doctrine, shaky in 
1934, is certainly not the law now, in view of the Morton Salt case, which 


e F.A.D. Andrea Corp. v. Radio Corp. of Am., 14 F. Supp. 226 (D. Del., 1936). 
$ 46 F. Supp. 541, 621. 

% Standard Oil Co. v. United States, 283 U.S. 163, 172 (1931) 

*3 10 F. Supp. 879 (N.J., 1934). 
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will be discussed presently.) In disposing of the Hygrade case and the de- 
fense based in part on Mr. Justice Brandeis’ statement quoted above, the 
court said, “There is no law that one who restrains trade forfeits one’s 
property to any person who chooses to take it.’ 

Two years later another district court, in F.A.D. Andrea Corp. v. Radio 
Corp. of Am.,* squarely rejected a plea, based partly on the Brandeis 
statement, for compulsory licensing. Citing the Hygrade case, the court 
refused to decree a compulsory license because to do so would be to pre- 
suppose that a violation of the patent grant by a patentee worked a for- 
feiture of his patent privilege—the privilege arbitrarily to exclude all 
others from the use of the patented article. In addition, the court in the 
Andrea case held that the stated remedies under the Sherman Act are ex- 
clusive, and that, similarly, no general equitable remedies are available 
under the Clayton Act. The decision was based, then, on two propositions: 
first, that a patentee’s right to his patent is not altered even though, under 
the law, he has misused that patent; and second, that there are no general 
equitable remedies (the compulsory license being regarded as the equiva- 
lent of a mandatory injunction) available under the anti-trust laws. 

Actually, both propositions are unsound now and may have been so at 
the time that the Andrea case was decided. The case relied on for the sec- 
ond proposition was Geddes v. Anaconda Copper Mining Co.“ Far from 
holding that general equitable remedies are not available under the Clay- 
ton Act, that case held only that a mandatory injunction could not be de- 
creed under the Clayton Act because in that case the necessary prerequisite 
to relief—monopolistic control—was not proved: 

Upon the case here made by the evidence it is impossible to conclude that the de- 
fendants constituted in 1911 such a combination . . . . as would justify the granting of 
an injunction to the plaintiffs even under the provisions of §16 of the Clayton Act.” 

As for the first proposition relied upon in the Andrea case in rejecting 
the plea for compulsory licensing, it was not a clearly sound statement of 
the law in 1936, when it was made, and is at the present time clearly un- 
sound. A development started in the Supreme Court in 1931, and com- 
pleted this year, has established the doctrine that a patentee who has 
abused his patent privilege does forfeit his property; at least the federal 
courts will give him no relief in case of infringement. 

The grant of a patent carries with it the exclusive right to make, to use, 
and to vend the patented article. The anti-trust laws declare illegal all 
(“unreasonable”) contracts or combinations in restraint of trade: As is 

*4 Thid. at 883. 954 U.S. 590 (1921). 

*s Cited supra, note 60. % Thid. at sos. 
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often said, the patent statute speaks the language of monopoly, while the 
antitrust laws speak the language of free competition. Faced with the 
patent and antitrust statutes, the federal courts have had two major tasks: 
first, that of defining the patent privilege in a manner such that it can live 
in the same legal system with the antitrust laws; second, that of develop- 
ing a remedy in cases of abuse of the patent privilege. 

Execution of the first of these tasks has resulted in both the narrowing 
and the clarification of the patent right. It:may be said generally, at the 
present stage of development in patents and antitrust law, that the paten- 
tee is restricted to practices which are designed primarily to further his in- 
terest in the patented article: wielding the exclusive patent right in a man- 
ner designed primarily to extend one’s dominion over another product or 
a whole industry is an abuse of that right. The structure of this approach 
is to be seen in a statement made by Mr. Justice Clarke in 1917: 

A restriction which would give [the patentee] . . . . a potential power for evil over an 
industry .. .. is plainly void, because wholly withoul the scope and purpose of our patent 
laws and because, if sustained, it would be gravely injurious to that public interest, 
which we have seen is more a favorite of the law than is the promotion of private for- 
tunes. 


Concurrently, the courts have been working on a remedy for abuse of 
the patent privilege. To date, the resultant “remedy” has actually become 
a forfeiture of the abused “right”—exactly the thing which the Andrea 
and the Hygrade cases held did not exist. Thus in Carbice Corp. of Am. v. 
American Patents Development Corp.,® the Court held that a suit for con- 
tributory infrmgement would not lie when the plaintiff-patentee had at- 
tempted to monopolize the sale of unpatented articles by using a license ar- 
rangement to tie such articles to the use of his patented article. Criticized 


6 Motion Picture Patents Co. v. Universal Film Manufacturing Co., 243 U.S. 502, 519 
(+947) (italics added). per pir pM oh United States, 309 U.S. 436, 457 (1940); 
Mr. Justice Clarke’s statement is especially si it because of its preoccupation with the 
scope of the patent grant. Those writers who to recent trends in patent decisions (e.g., 
Barnett and sources cited by him) apparently fail to recognize that, even in the absence of the 
antitrust laws, there may be limits to the grant contained in the patent statute. The words, “the 
exclusive right to make, to use, and to vend” (a given patented article or process), do not of 
themselves convey to a patentee the message of flawless carte blanche to do or not to do with 
the patent as he sees fit. And since the legislature has left to the courts the task of defining the 
respective scopes of the patent and antitrust laws, there can be no valid complaint when the 
courts essay a definition which will put meaning into both statutes. See the memorandum pre- 
pared by C. J. Se cea ee ee 
Senate Committee on Military Affairs; Hearings on S. 702, 78th Cong., 1st Sess. 982, 991-92 
(1943): “What these writers don’t understand,” Mr. Colville states, ‘is that while patents are 
a perfectly proper monopoly and inventions are items of the greatest use, there is terrific 
abuse made of these to an extent that requires correction.” Ibid. at 992. 


* 283 U.S. 27 (1931). Analyses of the development of the Carbice doctrine may be found in 
Wood, Patents and Anti-Trust Law 37, 73, passim (1942). 
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at the time as a kind of stab in the back,”° the merit of this decision seems 
scarcely questionable now. Certainly a patent on X should give the pat- 
entee no right to monopolize Y or Z. 
Stn: -Lieaiton anne teenie dmnichennen:delinabtian ah the:.tacna'el tes 
patent right and to further development of a penalty for exceeding that 
scope. In two recent cases, the Supreme Court has made it clear that an 
extension of the patent privilege, in a manner inconsistent with the anti- 
trust laws or contrary to the public interest in some other way, will result 
in a forfeiture of the patentee’s right to recover for either direct or con- 
tributory infringement of his patent. In the first of these cases, Morton 
Salt Co. v. G. S. Suppiger Co., Mr. Chief Justice Stone phrased the issue 
as follows: “‘. . . . whether a court of equity will lend its aid to protect the 
patent monopoly when [the patentee] is using it as the effective means of 
restraining competition with its sale of an unpatented article.” Identify- 
ing free competition with the public interest, the Chief Justice held that 
the suit for direct infringement would not lie. “It is a principle of general 
application,” he said, “that courts, and especially courts of equity, may 
appropriately withhold their aid where the plaintiff is using the-right as- 
serted contrary to the public interest.”’”? In connection with the discussion 
of the Andrea case, supra, it should also be noted that, according to Mr. 
Chief Justice Stone, general equitable remedies are available under the 
Clayton Act.?? 

The second of these cases denying the patentee recovery is Mercoid 
Corp. v. Mid-Continent Invesiment Co.,’* decided in January, 1944. While 
assuming that the defendant was a contributory infringer “and that [the 
patentees] could have enjoined the infringement had they not misused the 
patent,”’> the Court nevertheless denied the relief sought. “In whatever 
posture the issue may be tendered,” said Justice Douglas in speaking for 
the majority, “courts of equity will withhold relief where the patentee and 
those claiming under him are using the patent privilege contrary to the public 
interest.’’”* One final statement in the Mercoid case should be noted be- 
cause of its bearing on the probable outcome of the Hartford case in the 
Supreme Court. In discussing the scope of equitable relief in cases involv- 
ing the public interest, Mr. Justice Douglas said: 

7° See articles cited in Wood at 76, note 123. 

™ 314 U.S. 488, 490 (1942). 

7 Tbid. at 492. 73 Thid. at 490. 

74 320 U.S. 661 (1944); noted in 44 Col. L. Rev. 447 (1944). 

15 Ibid. at 668. 76 Thid. at 669 (italics added). 
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.... the determination . . . . of policy is not “at the mercy” of the parties . . . . nor 
dependent on the usual rules governing the settlement of private litigation. “Courts of 

equity may, and frequently do, go much farther both ¢o give and withhold relief in fur- 
therance of the public interest than they are accustomed to go when only private in- 
terests are involved.”?7 


Taken together, the Morton Sali and the Mercoid cases seem to identify 
competition with the public interest; they declare a forfeiture of the patent 
privilege when it is used contrary to the public interest; and they indicate 
that the Court is willing to use its power of issuing mandatory injunctions 
when the public interest is concerned. 

The Clayton Act, as Mr. Chief Justice Stone suggested in the Morton 
Salt case, empowers the federal courts to extend general equitable reme- 
dies in cases “of threatened loss or damage by a violation of the antitrust 
laws.’’?® Such loss or damage is threatened by the situation in the glass- 
container industry. A compulsory licensing decree is the equivalent in the 
patents field of the mandatory injunction, and the general rule is that a 
mandatory injunction, like other tools of equity, is exercisable within the 
“sound discretion of the court.”’”® The present Court has held, moreover, 
that cases involving patent abuses which are simple and innocuous in 
comparison with the complex and far-reaching abuses in the glass-con- 
tainer industry, are cases involving the public interest.*° On the basis of 
these facts and the foregoing analysis, it seems clear that the developing 
theory in patent law will not be distorted, but will instead be clarified and 
further shaped, by affirmance of the district court’s compulsory-licensing 
decree in the Hartford-Empire case." 

Even the royalty-free aspect of the decree may be sustained without val- 
id objection. For under the rule of the Morton Salt case, a patentee who has 
abused his privilege is denied equitable relief against infringement; hence, 
in view of Hartford’s conduct, anyone inclined to enter the industry could 

77 Ibid. at 670 (italics added), citing Virginian Ry. Co. v. System Federation, 300 U.S. 515 
(1937), a case in which a mandatory injunction was decreed. 

7 The Clayton Act, 38 Stat. 737 (1914); 15 U.S.C.A.§26 (1941). 


79 Morrison v. Work, 266 U.S. 481, 490 (1925). See also United States v. Swift & Co., 286 
U.S. 106, 114 (1932); Virginian Ry. Co. v. System Federation, 300 U.S. 515, 552 (1937); Berge, 
Remedies Available to the Government under the Sherman Act, 7 Law & Contemp. Prob. 104, 
105-106 (1940). 

*° See Zlinkoff, Monopoly versus Competition, 53 Yale L. J. 514, 516 et seq. (1944). 

*t The commonly voiced objections to compulsory licensing are that it would either dis- 
courage invention or make capital hesitant to support the exploitation and marketing of new 
inventions. See Bennett at 241 and Wood at 195 for representative arguments. Neither objec- 
tion is valid when compulsory licensing is maintained only as a remedial device, to be used in 
cases where a “patentee” has paralleled Hartford-Empire’s use of patents. See notes 54 and 68, 
supra. Reserved for such cases, the remedy is immune to any honest objection for the further 
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use Hartford’s patents without fear of restraint. In this light, the decree 
takes little from Hartford not already taken by the rule of the Morton 
Salt case; Hartford is not greatly abused by the royalty-free compul- 
sory licensing decree. And in view of the fact that the patent is a peculiar 
type of property interest, granted by the public to an individual in the 
hope that it will advance the public weal, there is no injustice in revoking 
that interest when it has been used in a manner harmful to the public. 

It should be said, finally, in accordance with Judge Kloeb’s opinion, 
that when such an extensive skein of control as Hartford-Empire’s has 
been achieved through the manipulation of patents, nothing less than the 
root-seeking changes proposed by the decree in the district court seems 
adequate to the restoration of free competition. The hydra-like history of 
combinations in restraint of trade indicates that if the aims of the Sher- 
man Act are to be pursued seriously, something more than pious hopes 
and $1000 fines is necessary. 


THE HARTFORD-EMPIRE CASE IN THE SUPREME COURT* 


The Supreme Court’s decision in Hartford-Empire Co., et al. v. United 
States** was announced on January 8, 1945. This is a review of the ma- 
jority and dissenting opinions. 

In passing upon the propriety of the terms of the district court’s decree, 
the Supreme Court stated that the severe characterization of the glass 


container cartel by District Judge Kloeb was completely supported by 
the evidence. Writing the opinion for the majority, Mr. Justice Roberts 
said: “The findings are full and adequate and are supported by evidence, 
much of it contemporary writings of corporate defendants or their officers 


reason that it neutralizes, in some degree, the vast power of large business aggregations to 
intimidate smaller firms by threats of expensive litigation. Nothing seems more ridiculous than 
the complaint that the trends here discussed put “business” at a terrible disadvantage because 
they make available the “inexhaustible” funds of the government for litigation purposes. In the 
first place, it is of course not true that the antitrust division, for example, is above budget 
worries; in the second place, this concern with the effect of litigation costs on “‘business’’ reeks 
with hypocrisy when voiced on behalf of organizations which are in a position to dominate an 
industry partly because they themselves are able to use litigation as a threat. See Mr. Hazel- 
ton’s pronouncement to Amsler-Morton at note 32, supra. 


* Since the decision in the Supreme Court was announced after the foregoing comment was 
in page proof, integration of this review into the comment was not attempted. 


& 323 U.S. — (1945); 13 U.S. Law Week 4122 (1945). The majority opinion, written by Mr. 
Justice Roberts, was concurred in by Mr. Chief Justice Stone, Mr. Justice Frankfurter, and 
Mr. Justice Reed. Mr. Justice Black and Mr. Justice Rutledge dissented in separate opinions; 
and Mr. Justice Douglas, Mr. Tassiey Jott and Mr. Justice Murphy took no part either in 
the consideration or decision of the case. A generalized statement of the terms of the district 
court’s decree may be found in the opinion below, 46 F. Supp. 541 (Ohio, 1942). 
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and agents.””*s This affirmance of the district court’s findings actually 
amounts to one of the most biting indictments of inter-corporate miscon- 
duct to be found in judicial literature. 

Yet the Court’s revision of Judge Kloeb’s decree, which had aimed, 
as the antitrust laws require, to restore a free and competitive status in 
the industry, considerably limits its scope. 

The decree framed by the district court had required, among other 
things, that the defendants license, royalty-free, all applicants who desired . 
to make or use machines covered by any of the patents presently owned 
by the defendants, The Supreme Court recognized that the Sherman Act 
“authorizes an injunction to prevent continuing violations by those acting 
contrary to its proscriptions,” but the majority opinion nevertheless de- 
cided that the remedy prescribed in this paragraph of the decree was too 
drastic. Mr. Justice Roberts premised that the Court “may not impose 
penalties in the guise of preventing future violations’; that, moreover, 
it “may not create, as to the defendants, new duties, prescription of which 
is the function of Congress 84 Continuing, with specific reference 
to the provision of the decree under consideration (paragraph 24 {a]), Mr. 
Justice Roberts echoed the belligerent complaint of Hartford’s counsel, 
John T. Cahill, Esq., who, in the oral argument before the Supreme Court 
last fall, had said: ‘The provisions of this decree are a thinly disguised 
replica of the Department of. Justice’s. recommendations to the TNEC, 
which in turn the TNEC recommended to Congress, and were rejected 
by Congress.”*5 Mr. Justice Roberts’ version of this argument was: ““Con- 
gréss has not adopted such legislation. The Temporary National Eco- 
nomic Committee recommended imposition of such a penalty forfeiture 
of patents] for violation of antitrust laws. But its recommendation was 
not adopted by Congress.’”* 

Thus the revision of the decree below becomes something of a crusade— 
the evil of judicial legislation is to be exorcized. Actually, however, a good 
case can be made out for the position that the district court’s “drastic’’ 
decree is simply a courageous application of legislative intent as expressed 
in the antitrust laws. Or, on the other hand, if it be insisted that the dis- 

83 13 U.S. Law Week 4122, 4124. 

84 Tbid. at 4126. 


8s Transcript of oral argument before the Supreme Court, October 9-10, 1944, in Hartford- 
Empire Co., et al. v. United States 29 (mimeo. by the Master Reporting Co.). Mr. Cahill urged 
revision of the decree below in part on the ground that affirmance would mean the “death” of 
Hartford-Empire. And the death of Hartford-Empire, he implied, would be a blow to free en- 
terprise and free competition. Ibid. at 15, 21, 26, 30, et seq. 


% 13 U.S. Law Week 4122, 4128. 
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trict court had “legislated from the bench,”’ the Supreme Court’s revision 
does no less. 

The Sherman and Clayton Acts, it should be remembered, authorize 
injunctive relief both to prevent and to restrain violations of the antitrust 
laws.*’ In a seldom-discussed section, moreover, the Sherman Act pro- 
vides: 

Any property owned under any contract or by any combination, or pursuant to any 

conspiracy (and being the subject therof) mentioned in section 1 of this act, and being 
in the course of transportation from one State to another, or to a foreign country, shall 
be forfeited to the United States, and may be seized and condemned by like proceed- 
ings as those provided by law for the forfeiture, seizure, and condemnation of property 
imported into the United States contrary to law.” 
Sections 4 and 6 of the Sherman Act and sections 15 and 16 of the Clayton 
Act, taken together, thus seem to indicate that the Congress had intended 
to put some teeth in the antitrust laws; they seem to authorize quite dras- 
tic remedies. The district court may have operated well within its powers, 
therefore, and as a matter of fact the majority opinion nowhere expressly 
states the contrary. 

Indeed, the alteration of the decree inserted by the Supreme Court it- 
self bears a strong resemblance to some of the ill-fated recommendations 
of the T.N.E.C., which had provided for compulsory licensing of patents 
at reasonable royalties in certain circumstances.*® For while the Supreme 
Court deleted the royalty-free feature of the district court’s decree, it re- 
tained the compulsory-licensing feature; though the defendants are now 
required to license all applicants, they may still assess “reasonable” roy- 
alties. The revision also approves the compulsory licensing feature with 
respect to some future patents as well as those patents presently held by 
the defendants: 

Paragraph 24(a) of the decree should be modified to permit the reservation of rea- 
sonable royalties and its provisions should be restricted to feeders, formers, stackers 

8 Section 4 of the Sherman Act reads, in part: “The several district courts of the United 
States are hereby invested with jurisdiction to prevent and restrain violations of this act; and 
it shall be the duty of the several district attorneys of the United States, in their respective 
districts, under the direction of the Attorney General, to institute proceedings in equity to 
prevent and restrain such violations. Such proceedings may be by way of petition setting forth 
the case and praying that such violation shall be enjoined or otherwise prohibited 
also sections 15 and 16 of the Clayton Act. 

** Section 6 of the Sherman Act. 

89 See S. 2491, 77th Cong., 2d Sess. (1942), a bill introduced by Senator O’Mahoney, Chair- 
man of the T.N.E.C., which provided in section 2 for compulsory licensing at reasonable roy- 
alties when a patentee fails to use himself, or refuses to allow others to use, a patented inven- 
tion, and “such failure or refusal has resulted or is likely to result in a violation of the antitrust 
laws, or is otherwise detrimental to the public interest ” Compare Final Report and 
Recommendations of the Temporary National Economic Committee, Sen. Doc. No. 35, p. 36 
(1941), 77th Cong., rst Sess. (1941). 
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and lehrs and patents covering these or improvements of them, or methods or processes 
used in connection with them.” 

If it is present at all, then, the specter of judicial legislation haunts the 
Supreme Court’s decision, as well as the district court’s decree. On the 
other hand, if the Supreme Court was only executing the mandate of the 
antitrust laws, so too was the district court. And from this, one can only 
conclude, with Mr. Justice Rutledge (dissenting), that the Supreme Court 
has substituted its discretion for that of the district court. This substitu- 
tion occurred at many points, the most important of which will be briefly 
summarized. 

In line with its revision of the compulsory licensing provision, the Su- 
preme Court also revised that aspect of the decree (paragraph 29) requir- 
ing non-restrictive, non-exclusive licensing of all present and future pat- 
ents held by the defendants. “Paragraph 29,” Mr. Justice Roberts stated, 
“should be amended to permit any appellant . . . . to retain and refuse to 
license, to use and refuse to license, or to license with restrictions, any pat- 
ent hereafter applied for or acquired except those applicable to feeders, 
formers, stackers and lehrs and processes and methods applicable there- 
to.” 

Paragraph 51 of the district court’s decree, reduced to its essentials, had 
prohibited the acquisition of further patents by the defendants otherwise 
than by their own invention; it was probably aimed at preventing the de- 
fendants from reinforcing their patent position in the future, as they had 
in the past, by wholesale purchases and assignments from their licensees 
or competitors. The Supreme Court made short shrift of this provision: 
“The paragraph should be deleted.” 

Again, the Supreme Court pushed the district court’s hesitancy to dis- 
solve Hartford-Empire into a holding that the receivership ordered by the 
district court should be terminated, dissolution forbidden, and the busi- 
ness returned to its former managers. The Court nowhere stated that 
either the receivership or, indeed, dissolution, was or would have been an 
abuse of discretion. It merely said that they “were not necessary to the 
prescription of appropriate relief.’’% 

The last of the more noteworthy revisions is the one concerned with 
interlocking directorships and financial interests. Judge Kloeb had pro- 
hibited either the corporate or individual defendants from holding prac- 
tically any kind of interest in “more than one corporation engaged either 


9 13 U.S. Law Week 4122, 4128. Td. at 4131. 
* Ibid. at 4129-30 (italics supplied). 93 Id. at 4127. 
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in the manufacture and sale of glassware or in the manufacture or dis- 
tribution of machinery used in the manufacture of glassware or both.” 
Mr. Justice Roberts felt that this provision would (unwisely) prohibit in- 
terests even in noncompeting companies. He said, moreover, that the in- 
junction against ownership even of bonds was unnecessary because “‘it is 
difficult to see how such ownership in any reasonable amount by any of 
the individuals in question could tend towards a violation of the Sherman 
Act,’ The alteration of this part of the decree is as follows: “The decree 
should be modified to prohibit acquisition of stocks or bonds of any corpo- 
rate appellant by any other such appellant, and to prohibit only the ac- 
quisition of a measure of control through ownership of stocks or bonds or 
otherwise, by any individual in a company competing with that with 
which he is officially connected or a subsidiary or affiliate of such compet- 
ing company.” Interlocking directorates were prohibited only to a cor- 
responding extent. 

Three of the points made by the dissenting Justices, Rutledge and 
Black, in criticism of the majority holding, seem particularly worthy of- 
consideration. 

First——Mr. Justice Rutledge felt that the trial court was in a better 
position to estimate what measures would be necessary to erase the effects 
of the illegal combination, as the Sherman Act requires, and to prevent 
its recurrence; and since the Supreme Court found no illegality in the pre- 


scriptions of the trial court, Mr. Justice Rutledge continued, it should not 
have revised the decree: 


Such an invasion of the trial court’s function, it seems to me, perverts both that 
function and our own. If that court’s findings, justifying the receivership and the res- 
ervation of decision on dissolution, were contrary to the law or the evidence, that 
should be demonstrated and declared. If they constituted an abuse of judicial discre- 
tion, the nature and character of the abuse should be pointed out. If they were neither, 
this Court goes beyond its province by substituting its own long-distance judgment 
for the immediately informed view of the District. Court.” 

Second —Mr. Justice Rutledge also observed that the majority’s view 
“ignores the momentum inherent in such a combination.” The restora- 
tion, in effect, of many of the powers held by the combination prior to the 
suit, plus allowing the competitive advantage to be derived from the con- 
tinuing receipt of royalties, were not, according to Mr. Justice Rutledge, 
measures designed to erase the effects of the combination and to prevent 
its recurrence: 


% Id. at 4130. 


95 Id. 97 Id. at 4135. 
* Td. # Td. at 4134. 
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To permit these patents to remain in ‘the guilty hands, as sources of continuing 
lucrative revenue, not only does not deprive their owners of the fruit of their miscon- 
duct. Rather it secures to them its continued benefits. The pool may no longer utilize 
illegal methods. It, and the constituent members, will-continue to enjoy the preferred 
competitive position which their conduct has given them and to use both that position 
and the ill-gotten patents, together with the patent position, to derive trade advantage 
over rivals and gain from the public which the patent laws of themselves never con- 


If (the royalty-free aspect of the decree] is drastic, it is because the violation was - 
drastic and there is no other way now, short of dissolution or cancellation, to cut off its 
continuing effects of disadvantage to the public and the industry or of benefit to the 
violators. The court, seeking to avoid dissolution, had the duty to apply a remedy 


This Court’s revision of the decree in this respect loads ‘upon the industry and the 
consuming public continuing charges in favor of those who have violated both the 
anti-trust statutes and the patent laws, a burden which will not end until the last of 
the illegally aggregated patents has expired, if then So to perpetuate the unlaw- 
ful consequences of youn will not discourage, it can only, encourage setting the law 
at naught." 

Third —A further criticism of the majority opinion is suggested by Mr. 
Justice Black. This criticism is not a “legal” one, but it has its merits. It 
is simply this: that the conspirators have escaped with relatively mild 
treatment; milder, indeed, than they themselves seem to have expected. 
In a memorandum drawn by one of Hartford’s officers in 1925, the fol- 
lowing reference to possible prosecutions under the Sherman Act was 
made: j 

Of course, the court might order that we transfer the entire Federal licensing busi- 
ness to some other party and turn over to that party the Federal patents. This, of 
course, _would simply restore to a certain extent the existing situation and establish a 

. do not see much danger of having any of these deals upset. 


_ If they are upset; I still believe that by that time; we will be in a better position 
even with such dissolution than we would be otherwise 


9 Id. rox Td, 
100 Td. at 4136. 18 Quoted by Mr. Justice Black, id. at 4133. 
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Prelude to Silence: The End of the German Republic. By Arnold Brecht. New York: 

Oxford University Press, 1944. Pp. xxi, 150. $2.50. 

These are two timely books. That by Hermens is a plea for reason to guide the 
settlement of the peace. The hatred and passions which had accumulated during 
World War I decisively influenced the peace that followed it. This fact, Mr. Hermens 
finds, was one of the chief reasons why that peace failed. Now he sees the danger that 
such feelings may again destroy the hopes of man. Public opinion in this country and 
in Britain has undergone a dangerous change. No longer is the War regarded as a 
fight against Hitlerism, fascism, and the Japanese war lords, but as a war against the 
peoples of the Axis countries, who were the very first victims of the tyrants. The events 
of the War and the passions engendered by them have given rise to distorted ideas 
about the peoples of the enemy countries, ideas which, if they would again determine 
the peace, would again cause it to fail. A peace based upon such notions would require 
for its enforcement the application of armed force for an indefinite period of time. The 
author believes that the peoples of the democratic countries would not only soon tire 
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of the exertion but also that their conscience would make them feel so uneasy that 
they would be unable to carry out consistent enforcement. Hence, the problems of 
peace should be attacked in the spirit in which we are likely to judge them “five years 
from now.”’ What Mr. Hermens pleads for is that a new chance be given to the demo- 
cratic forces of the Axis countries, especially of Germany, to establish in their coun- 
tries democratic regimes with whom the United Nations could cooperate in a demo- 
cratic world order of collective security. 

With great knowledge, insight, and accuracy Mr. Hermens undertakes to prove 
the existence of important democratic forces in Germany; that after the defeat of 
National-Socialism these forces will have a good chance of success; that the German 
people are warlike and aggressive neither by racial quality nor by inevitable historical 
destiny; that after World War I the overwhelming majority of the German people 
was ready and willing to co-operate with a democratic world in a democratic spirit; 
that this chance was spoiled by serious defects of the Weimar Constitution, especially 
’ proportional representation,' by world depression, and by the victor nations which, 
instead of supporting the inexperienced German Republic, made its way difficult 
either through indifference or through hate or fear-inspired obstruction. National- 
Socialism is shown not to express any peculiar spirit of the German people but to con- 
stitute a typical instance of the age-old pattern of tyranny as it has arisen under cer- 
tain circumstances in other parts of the world, as it has been described by authors as 
old as Plato, Aristotle, or Thomas Aquinas, and as it would develop, given the proper 
circumstances, in any other country. Even the seeming co-operation between the Ger- 
man people and the National-Socialist regime with its horrors is explained as a re- 
sult of the circumstances rather than as an expression of typical German qualities. 
The book closes with well-considered and practicable constructive suggestions for a 
democratic peace. 

The author of this remarkable book knows whereof he speaks. He was an active 
German fighter against National-Socialism, a member of that group of young liberal 
Catholics who furnished vigorous support for Chancellor Bruening’s heroic efforts to 
save the German Republic and world peace. For those victims of Vansittartism—so 
Doctor Hermens calls, after its most prominent representative, the attitude of passion- 
born self-deception about the enemy—to whom such a record is the very signal of 
suspecting a Hitler agent in disguise, this book is not written. But for men who are 
still able to listen to the voice of reason, it is of importance. The book, of course, is no 
“law book” of the type usually announced in a law review. Its significance is of a 
higher order. If the peace is built in the spirit advocated by Doctor Hermens, the hope 
is justified that law will reign in the relations among nations; if not, we had better turn 
our law schools into training camps. 

Brecht’s book supplements that of Hermens in an important respect. In describing 
in detail the devious ways by which Hitler finally obtained unlimited power, the author 
demonstrates that Hitler does not represent a unanimous Germany, but that he had to 
fight an opposition which it was not easy to overcome. 

Often in recent years has the question been asked how it was possible that fascism 
could obtain power in Germany. Many fantastic answers have been given: that Na- 
tional-Socialism is the creature of the German General Staff or the Junkers, that it is 


: For a more detailed analysis of this problem, see the same author's Democracy or Anarchy, 
1941 Rev. of Politics 259. 
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the genuine expression of the true spirit of the Germans, that it constitutes a desperate 
attempt of dying capitalism to establish a last bulwark against the onslaught of com- 
munism, etc., etc. Answers closer to the truth could be obtained if the question were 
asked how it was possible that Germany, ravaged by war, defeat, revolution, inflation, 
and unemployment, was able to stave off for so many years that expression of utter 
hopelessness and reckless despair which fascism constitutes. It took its enemies four- 
teen years to subvert that democratic German Republic, which is so often now vilified 
as weak, or, even worse, as insincere. That Republic put up a fight so vigorous and 
effective that one might, indeed, ask the question whether it would have taken an 
equally long time to seize power for the Hitler of some other country laboring under 
such pains as did the Germany of the years. of the Great Depression. Outside observers 
have almost forgotten that the Republic had practically won its fight when the first 
signs of economic recovery appeared on the horizon, and Hitler was ushered into the 
Chancellor’s seat by the maneuvers of clever schemers who believed that they could 
thus render him innocuous. 

As undersecretary of state and holder of other high administrative positions, Doc- 
tor Brecht stood in the front ranks of the fighters for the preservation of the German 
Republic and occupied a vantage point of observation. Now living in the United States, 
he looks back over the years of the fight against Hitler’s fascism in this book, which 
he has dedicated to the memory of two victims of the Hitler terror, his sister and her 
Jewish husband. One might wish that Doctor Brecht had more vividly described the 
fight put up by the non-fascist masses of Germany themselves. He has not written 
here the story of the Reichsbanner Schwarz-Rot-Gold and other democratic mass or- 
ganizations and groups. What he has given us instead is a highly instructive descrip- 
tion of the constitutional, legal, and administrative battles. It ought to be remembered 
that Hitler made his revolution “legally.” As a member of the high civil service Doc- 
tor Brecht has had the training of a lawyer. Before he joined the administration, he 
had been a judge. In that phase of the battle of the Republic which was fought in the 
courts, Doctor Brecht represented the democratic government of Prussia against von 
Papen’s government of the Reich. The author’s emphasis on the legal aspects of the 
struggle is apt to obscure the strong popular forces which had ranged themselves 
against fascism, but it makes interesting reading for lawyers, who may well ponder 
about the chances of a “legal” revolution under another constitutional system. 

Another merit of Doctor Brecht’s book is his insistence upon precise political 
terminology. A serious distortion of history has resulted from the indiscriminate use of 
the word “fascism.” One of the most prominent of American liberals has recently called 
a fascist everyone “who places property values above personal values”! Other partici- 
pants in American domestic controversies have been using the term even more loosely, 
so that one might define with them as a fascist everyone who holds a political opinion 
different from that of the particular speaker or writer, a definition which turns the 
words fascist and communist into synonyms. Equally loose has been the use of the 
term when it has been applied to political phenomena abroad, in the Americas as well 
as in Europe. This vagueness of terminology is dangerous. The word “fascist” is loaded 
with emotion. In a democratic world it must be a term of extreme opprobrium. Its 
deliberate, as well as its even more frequently ignorant, misuse is likely to discredit 
men or movements which may have nothing in common with fascism properly defined 
and which might even constitute valuable allies in the fight against fascism. 
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Doctor Brecht defines fascism as a political system which always includes the fact 
that “physical force, or the systematic threat of physical force [terror], is employed 
for the purpose of suppressing any expression of opinions that are opposed to those 
either held or tolerated by the fascist group. It is characteristic of fascism . .. . that 
the use of physical compulsion is glorified as a principle superior to the principles of 
discussion and peaceful persuasion.” 

Equally, penciee io Doctor Beecht’s definitions of totalitarlanien es the system which 
“refuses to acknowledge any limitation on what the government is entitled to do in 
order to reach its proclaimed purposes.” Properly he adds that ‘there are brands of 
authoritarian government that are neither fascist nor totalitarian, such as constitu- 
tional limited monarchy. Even absolute monarchy is not totalitarian, if the monarch 
recognizes the law of God or ethical principles as binding on him.” 

A clear understanding of these distinctions should make it apparent that not even 
all the enemies of the German Republic were fascists or totalitarians. Many of them 
were conservatives, even reactionaries, but properly Doctor Brecht insists upon the 
fact that they were not worshippers of violence, terror, or lawlessness. The fascist type 
of enemy of the German democracy did not figure prominently before the Great De- 
pression. 

The final: merit of Doctor Brecht’s, book is. that it: destroys. the myths about the 
German civil service and judiciary. The German officials and judges were far from being 
united in fascist leanings or even reactionary views. Fascists, indeed, were practically 
nonexistent among them. Why then, it will be asked, did they submit to Hitlerism? 
The answer will be found in the pages of Doctor Brecht’s well-balanced book. 


Max RHEINSTEIN*® 


Municipalities and the Law in Action: Proceedings of the 1943 War Conference of 
the National Institute of Municipal Law Officers. Edited by Charles S. Rhyne, 
Executive Director. Washington: National Institute of Municipal Law Officers, 
1944. Pp. 553. $10. 

The 1944 Municipalities and the Law in Action and its predecessors should be in the 
library of every law school, and in the library of every lawyer who has any mentionable 
amount of municipal law practice. Certainly it should be in the library of every city 
legal department. The book has the flavor of practicality. It is neither a textbook nor 
a casebook. It does not give the impression that it was dragged out of a courtroom or 
handed down from the bench; rather it gives the impression of having grown up in the 
atmosphere of the city attorney’s office, the city council’s meeting-room, the city 
manager’s office, and those other offices and boardrooms where legal problems affect- 
ing municipalities are brought to light under present-day conditions arid solved. 

The legal problems that are discussed are those which city attorneys, city solicitors, 
and corporation counsels have encountered. They are not problems which grew out of 
researchers’ desires to solve some legal riddles merely for mental exercise. Some of the 
problems have existed for years and will always exist, some of them are problems 
which will be solved and will cease to plague municipalities, while others were born of 
the war and will disappear with the war, but will probably reoccur with the next war. 


* Max Pam Professor of Law, University of Chicago. 
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In addition, the book has in it a unique strain of idealistic democracy. Unique because 
the men who wrote it are practical men who have to deal with their neighbors, and who 
have a fine regard for the ability of the people to rule and govern themselves if given 

The book begins with a general statement of the challenge confronting American 
citizens; reviews the work of the National Institute of Municipal Law Officers for 
1943; states in summary form the war problems of cities in 1943; and passes on to 
reports concerning the problems confronting Canadian municipalities and the war 
problems of Honolulu. It then gets down to specific problems. The report on Chicago’s 
legal problems reads like a fast-moving novel. A discussion of absentee voting by mem- 
bers of the armed forces in 1944 elections as viewed by the office of the Secretary of 
War is interesting and timely. 

Specific problems that are discussed in various articles are in part as follows: city 
revenue and tax problems in the second year of the war; municipal taxation of federal- 
ly-owned property; the Philadelphia income and wage tax (with copies of the ordi- 
nances and regulations issued thereunder); federal-city relations in the second year of 
the war; city-state relations; inter-municipal agreements (with copies of some agree- 
ments) ; officer and employee problems; airports during and after the war; ordinance 
enforcement in wartime; municipal tort liability; traffic courts; civil liberties in time of 
war; the public housing program for war and peace; zoning and planning; public 
utilities; cities and public power; the cities’ fight for lower natural-gas rates; metropoli- 
tan utility districts; model ordinances; municipal regulation of business in wartime; 
municipal bonds; rehabilitation of blighted areas; post-war revenue funds (with copies 
of statutes and ordinances); contract problems. And last, a report of the general dis- 
cussions on city problems, including such topics as the Philadelphia income wage tax, 
new taxes, race riots, home rule, personnel, priorities, zoning, and airports. 


The reader is incidentally impressed with the prodigious amount of work that the 
Institute does, Its legal compilations are all “nail on the head” works. 
There is a usable index. 


AtBert B. MARTIN*® 


Canadian Law of Copyright, The. By Harold G. Fox. Toronto: University of Toronto 

Press, 1944. Pp. lxiv, 770. $18.50. 

This is a good and useful book. The author, who is lecturer in the law of industrial 
property in the School of Law of the University of Toronto, has read the cases and 
has done a good job of classifying them under captions that make the law easy to find. 
His treatment of the subject matter of copyright in chapter iii will be helpful to anyone 
who must know whether a given work is copyrightable subject matter or not.The 
author says in his preface “My endeavor has been to discuss, or at least to refer to, all 
Canadian and English cases on the subject, together with a selection from the courts of 
other parts of the Empire and of the United States.” 

It will be a matter of regret to American lawyers that the author has not used cases 
decided south of the Canadian line more generally than he has. The book, even in its 
present intentionally limited scope, will be useful to the American Bar, and would be 
even more so if American cases were fully cited. 

The discussion of the relations between authors and publishers in chapter xxiv and 
in Libel and Slander in chapter xxv is-a useful adjunct to a book on copyright. The in- 

* General Attorney, League of Kansas Municipalities. 
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- dusion of the statutes, the regulations, and the international conventions is a con- 
venience. Also it has what so many law books lack—a good index. 

Dr. Fox’s treatment of the historical aspect of copyright is a little sketchy, probably 
with intention. It is a temptation for anyone writing about copyright to digress into 
the fascinating byways of its history. The idea that there was a right of reproduction 
of literary work after publication seems not to have occurred to anyone until after the 
invention of printing, when for the first time large numbers of copies could easily be 
made. Church and State, seeing the possibility of spreading heresy and sedition, at 
once moved against printing, and required all presses to be licensed. The Stationers 
Company was founded by Philip and Mary in 1556 and the licensing acts and Star 
Chamber decrees furnished the machinery for control. Each printer entered on the 
books of the Stationers Company the titles of books he was privileged to print. These 
were called “copies.” The custom arose for printers to respect each other’s “copies.” 
It was a sort of gentlemen’s agreement among printers to let each other’s “copies” 
alone. The author’s rights in his work troubled them not at all. The recognition of the 
right of copy was a trade arrangement to limit competition. Then, on April 10, 1710, 
came the statute of 8 Anne, c. 19—the original Copyright Act, which traditionally 
was drafted by Addison and Dean Swift. Whatever its results, it was designed to pro- 
tect copies. It set a time limit of seventeen years “and no longer.” Nothing could hap- 
pen until the seventeen years had elapsed, but then the battle began. The invasion 
of the London market by the Scottish publishers precipitated the trouble. They paid 
no attention to the trade conventions. The London booksellers asserted that the ex- 
clusive and perpetual right to make copies after publication was a common-law right, 
and that the Statute of Anne merely gave additional remedies. The anti-booksellers 
asserted that if there were a common-law right (which they denied), the statute took 
it away, and there was no right after publication except that which the statute gave. 
Tonson v. Collins* involved the Spectator. The case seems to have been contrived to 


1 Edw. Arber’s Transcript of the Registers of the Company of Stationers in London 1554- 
1640; Rivington, A Short Account of the Worshipful Company of Stationers. 


2 Wm Blackstone 301, 96 Eng. Reprint 169 (1761). 

Jacob Tonson had been Dryden’s publisher, and it seems they did not always get along well 
together. On one occasion, having declined to advance a sum of money, the poet forwarded 
the following triplet: 

“With leering looks, bull-faced and freckled fair, 
With two left legs, with Judas colored hair 
And frowsy pores that taint the ambient air.” 


This billingsgate was accompanied: with the significant message, ‘Tell the dog that he who 
wrote these lines can write more.” The descriptive hint is said to have been successful. Curwen, 
History of the Booksellers 27. Tonson died in 1735. His epitaph is curious: 


“The volume 


of 
his life being finished 
here is the end of 
Jacos Tonson 
Weep authors and break your pens, 
TES TREN SE Eee ee 


is no 
but print the lst nacrption on the te 


page of death 
ted Sea Whee Gdliveliad @ the poems 
of the grave 
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present the question squarely. But some busybody intimated this to the court, and 
that the plaintiff was paying all the expenses. The court thereupon declined to go on. 
There the matter rested until Miller v. Taylor,) which was an action at law brought 
in 1766 to recover for the unlicensed publication of Thomson’s “The Seasons.” The 
arguments of counsel in Tonson v. Collins and Miller v. Taylor are given in full in the 
reports, They can be read with profit by anyone who may be interested in seeing what 
@ superiatively good job was done by Thurlow, Blackstone, Yates, Wedderburn, and 
others. ‘This was followed by Donaldson v. Beckett* which came before the House of 
Lords in 1774 upon an appeal from a decree of the Court of Chancery founded on the 
judgment in Millar v. Taylor. The arguments of counsel before the House were not of 
the quality of the ones before the Court of King’s Bench. Sir John Dalrymple opened 
the case for the appellants. The reporter of the proceedings apparently did not ap- 
prove of Sir John’s argument, for, after attempting to follow it for a while, he con- 
cludes, “Sir John, having thus combated the statute of Queen Anne, made a variety 
of miscellaneous observations rather foreign to the point, but introduced seemingly 
to level a stroke of sarcastic humor. 

The literary and legal people took sides and thus was joined the “‘battle of the book- 
sellers” which raged from 1731 to 1836. It rocked literary and legal England and 
America. It was the sybject of table talk. Dr. Johnson expressed himself on the subject 
with his usual force. Boswell says “He was loud and violent against Mr. Donaldson. 
‘He is a fellow who takes advantage of the law to injure his brethren.’ ”’ 


the editor should want a title: 
Here lies a book seller, 
The leaf of his life being finished 
Awaiting a new edition 
Augmented and corrected.” 
(From Curious Epitaphs by William Andrews, London 1899.) This epigraph suggests a 


question of literary piracy, for the following is the epitaph which Benjamin Franklin proposed 
for himself: 


“The body 
of 


BENJAMIN FRANKLIN 
Printer 


But the work itself shal! not be lost. 
For it will, as he believed, appear once more, 
In a new and more elegant edition, 
Revised and corrected 


by 
The Author.” 
vate 2303, 98 Eng. Reprint 201 (1769). Boswell says that Millar was the publisher of 
. Johnson’s Dictionary. His 


sheet to Millar returned, Johnson asked him, “Well, what did he say?” “Sir,” answered the 
messenger, “he said, thank God I have done with him. “IT am glad,” replied Johnson, “that 
he thanks God for anything.” 


4 2 Brown PC 1209, 1 Eng. Reprint 837 (1774). 
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The result of Millar v. Taylor and Donaldson v. Beckett was to establish the follow- 
ing propositions: 

1. That at common law an author had the absolute property in his unpublished 
manuscript and the sole right first to print and publish. 

2. That at common law this right was not lost by publication, but that after pub- 
lication the author had a perpetual copyright. 

3. But that by the enactment of the statute of 8 Anne, the previously existing com- 
mon-law right was extinguished, and that, after publication, the author was precluded 
from every remedy not founded upon the statute. 

The booksellers, relying on Lord Mansfield’s opinion, had invested heavily in 
copies, assuming the existence of perpetual common law copyright. When the sup- 
posed right was held to be non-existent they petitioned Parliament for relief, but 
without success. Anyone who would like a few days’ amusement and instruction might 
do worse than to read these decisions and debates. 

The law remained in this position until 18545 when Jefferys v. Boosey® held that 
there never had been such a thing as common law copyright after publication. 

In this country, in 1834, the Supreme Court, in Wheaton v. Peters, held that no 
common law copyright existed after publication, and it may be regarded as settled 
that whatever rights an author has in the product of his brain exist, after publication, 
not by the common law, but solely by virtue of statute. 

It must have taken a good deal of self-control for Dr. Fox to refrain from an enter- 
taining excursion into literary history, but in a book designed primarily for use it was 
probably a wise decision. 

Copyright is statutory and our statute is the Act of 1909, which, while an improve- 
ment over then-existing law, is pretty well out of date and needs revising. It was not 
until this act was passed that Congress exhausted its constitutional power and ex- 
tended copyright to all the writings of an author. Previously there had been a limiting 
enumeration, e.g., books, maps, charts, dramatic or musical compositions, engravings, 
cuts, etc. The formalities required keep us out of the International Copyright Conven- 
tions. Every time it is tried to remove these barriers by a simple enactment, there is 
opposition, and the attempt is made an excuse to change everything, largely at the 
instance of interests with axes to grind. Then follow highly controversial committee 
hearings, and nothing is accomplished. A commission of experts acting under the Con- 
gressional committees could do a better job. But until our own statutes are intelli- 
gently revised, we must use the books written to expound foreign copyright acts to 
show the trend of modern laws on the subject and to avoid the few mistakes and am- 
biguities that foreign laws contain. Dr. Fox’s book is useful in this respect. 

The United States, in company with Russia, China, and some of the Latin Ameri- 
can Republics, has failed to join the International Copyright Union to which other 
civilized nations adhere. Our failure is partly due to our domestic copyright law and 
policy, but, more fundamentally, I think, to a curiously hostile attitude toward litera- 
ture and art long prevalent in this country, coupled with a fear of monopoly which 
plagues provincial minds. It is often forgotten, if it was ever realized, that the protec- 


54H. L. C. 815 (1854). It seems strange that the final settlement of the matter did not 
come until so late a date as 1854, but, as Mr, Birrell, in his lectures on the Law of Copyright 
has said, this is probably due to the fact that “after his first publication the British author 


' usually disappeared, and if he reappeared it was in the pillory.” 


* 8 Peters (U.S.) sor (1834). 
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tion given by copyright is what the word ‘‘copyright” suggests—the exclusive right to 
make copies. What is forbidden is copying an author’s work. If there is no copying 
there is no infringement. Copyright is different from the right conferred by a patent. 
A patent gives an absolute monopoly, during its term, prohibiting the putting into use 
by others than the patentee of his patented invention. This is so whether the un- 
licensed maker, user, or seller has arrived at the result independently or by conscious 
imitation. The right under a copyright is quite different. The monopoly is limited to 
the right to prevent copying. There is no monopoly in the subject matter. The right 
of excursion extends to the intellectual effort expended on it—as Mr. Justice Holmes 
remarked of a portrait in Bleistein v. Donaldson: 

But even if they had been drawn from the life, that fact would not deprive them of protec- 
tion. The opposite proposition would mean that a portrait by Velasquez or Whistler was com- 
mon property because others might try their hand on the same face. Others are free to copy 
the original. They are not free to copy the copy. 

This, of course, is not monopoly in an offensive sense. 

From the beginning, this country has had an illiberal attitude toward literary and 
artistic property, and an unwillingness to protect it. Protection has been made to 
depend, not on the creation of meritorious work, but on the literal compliance with 
irrelevant statutory formalities tending to discourage rather than encourage author- 
ship, which the Constitution says is the reason for copyright. 

By the statutes as they were before 1909, applicants for copyright were compelled 
to file a title page before publication, and, not later than the day of publication, two 
complete printed copies of the best edition of the work. A notice of copyright in precise 
form was required to be printed in every copy on the title page or the page imme- 
diately following. The work had to be printed and bound in the United States. A fee 
was charged. Copyright was thus made to depend upon the literal compliance with all 
of these formalities. Not one of them had anything to do with authorship or the en- 
couragement of it, but quite the reverse. They were symptoms of a fear of literature 
and art by people who did not understand or appreciate them. It was not until 1909 
that any of these requirements were relaxed and copyright made to depend not on 
paper work but on publication with the required notice of reservation. But the other 
formalities were retained and, in some respects, made more elaborate. They were made 
conditions precedent, not to the right, but to its enforcement by suit. The fear of 
monopoly still persisted. 

Monopoly is an ugly word and has got a sinjster connotation in the public mind. 
It is difficult to reclaim a word once it has a bad name. To call a thing a monopoly is 
like calling a person a convict. Of course copyright is a monopoly. So is all property— 
real and personal. They are monopolies because they involve the right of exclusion. 
But it is as illogical to apply the word monopoly to copyright as if it were a curse, as 
it is to apply it to the houses we live in or the clothes we wear. But this fear has pos- 
sessed the public mind and is reflected in all our copyright legislation. It is this that 
has kept us, in company with Russia and China, out of the International Conventions. 

The theory of copyright in every country but this is that people should be en- 
couraged to produce intellectual work by giving an exclusive right for a limited time 
to profit from it. The idea is that, when a new work is produced, its producer has creat- 
ed something that did not exist before and by its creation has made his contribution 
to the public, and that he should then be protected. He has fulfilled his share of the 


7 188 U.S. 239, 249 (1903). 
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bargain, and the people should do their part by securing him against unauthorized 
appropriation of it for a while—usually during his lifetime and for fifty years after his 
death. In short, he should be given a head start against competitors. But protection 
ought to depend on the creation of copyrightable subject matter—on authorship—not 
on filing a lot of forms. On this theory, when copyrightable subject matter—a book, a 
picture, or a piece of music—appears on the market, prima facie it belongs to someone 
and cannot be copied without his consent. If the author is alive or has been dead less 
than fifty years, the would-be copier must apply to him or his successors for permis- 
sion to reproduce the work. This seems fair enough. The person who wishes to reprint 
a book, for example, which he did not write himself, must take the trouble to find out 
if the author is willing and to pay him what he asks for his permission. Copyrightable 
subject matter cannot be appropriated without authority. Copyright is treated like 
any other property. As Dennistoun, J., remarked in Gribble v. Manitoba Free Press Co.,* 
What “reasonable ground” can a direct copyist have for not suspecting that the work he 
copies to be the subject of copyright. The proper attitude of mind of a copyist toward a 
- work that he copies is that copyright in the latter exists, unless he has evidence to the con- 
trary. 


Suppose that anyone who might fancy a house could move in without permission. 
The law assumes the house belongs to somebody. Naturally the would-be occupier 
must seek the owner, find out what the rent is, and give the owner a chance to look 
him over and decide for himself whether he would like him for a tenant. Recording of 
titles is a convenience for tracing owners, and there might be permissive recording of 
copyrights for the same reason. But to make ownership depend on recording, and not 
on creation, seems irrational, and to require printed notice of reservation, applied to 
personal property, seems quite absurd. 

But our requirement is that a notice of copyright in a precise form and a certain 
place must appear on the copyright work or anyone can appropriate it. Copyrightable 
subject matter can be taken without liability, if it does not carry the magic words. It 
is our unwillingness to dispense with the requirements of notice that keeps us out of 
the International Copyright Union and deprives our citizens of the advantages of 
worldwide copyright automatically acquired by the creation of a work. The Conven- 
tions provide ‘The enjoyment and exercise of these rights shall not be subject to the 
performance of any formality.”* We cannot ask countries who have modern laws to 
give to American citizens more liberal treatment than we are willing to accord to their 
nationals or for that matter te our own. This matter of notice as a condition to copy- 
right is a survival of the old illiberal ideas that literature and art were somehow suspect 
and protection made as hard as possible and that it was meritorious and to the public 
interest to permit books, pictures, and music to be stolen, particularly when the author 
was so unfortunate as to be a foreigner. Also it was cheaper to steal the works of for- 
eigners than to pay royalties to them or to Americans. In this way it was thought both 
might be encouraged to produce. 

Every effort to correct the wrong has failed. It seems to me that the situation is 
discreditable and dishonest, and that we ought to be ashamed of ourselves. 


Epwarp S. Rocers* 
5 [1931] 3 W. W. R. 570, at 580. 
®* Art. 4, Revised Berne Convention; art. 4, Rome Convention. 
* Of the Chicago Bar. 
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